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The Honorable Noreta R. McGee - = <5 =

Secretary INTERSTATE COMMERCE COMMISSION -

Interstate Commerce Commission
‘Washington, D.C. 20423

Dear Secretary McGee:

Enclosed for recordation, under the provisions of 49 U.S.C.
§11303(a) and the regulations thereunder, are the original and
one certified true copy of Locomotive Sublease Agreement between
Kennecott Corporation ("Lessor") and BC Rail Ltd{¥("Lessee"),
dated as of January 15, 1987, relating to the Equipm&nt Lease
between First Security Bank of Utah, N.A. and Thomas Cuthbert,
not in their individual capacities, but solely as trustees un-
der a Trust Agreement dated as of September 1, 1978 between

them and the Beneficial Owners therein named, as Lessor, and
Kennecott Copper Corporation (former name of Kennecott Corpora-

tion) as Lessee, a primary document, dated as of September 1,
1978 and recorded under Recordation No. 9792.

It is my understanding that the recordation number to be
assigned to the enclosed Locomotive Sublease Agreement, as
described in the preceding paragraph, will be: 9792-E.

The names and addresses of the parties to the enclosed
Locomotive Sublease Agreement are as follows:

LESSOR: Kennecott Corporation
P.O. Box 11248

Salt Lake City, UT 84147h,

LESSEE: BC Rail Ltd.
P.O. Box 8770

vVancouver, British Columbia
Canada V6B-4X6

A general description of the railroad locomotives covered

by the enclosed document is attached hereto as Schedule 1.
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. The undersigned is the attorney-in-fact of Kennecott Cor-
poration. Please return the original of the enclosed document
to John K. Maser III, Esq., Donelan, Cleary, Wood & Maser, P.C.,
Suite 850, 1275 K Street, N.W., Washington, D.C. 20005-4006 or
to the bearer hereto.

Also enclosed is a remittance in the amount of $10.00 for
the required recording fee.

A short summary of the document to appear in the index
follows:

SECONDARY DOCUMENT

Locomotive Sublease Agreement between
Kennecott Corporation ("Lessor") and

BC Rail Ltd. ("Lessee"), dated as

of January 15, 1987, relating to the
Equipment Lease between First Security
Bank of Utah, N.A. and Thomas Cuthbert,
not in their individual capacities, but
solely as trustees under a Trust Agree-
ment dated as of September 1, 1978 be-
tween them and the Beneficial Owners
therein named, as Lessor, and Kennecott
Copper Corporation (former name of Ken-
necott Corporation) as Lessee, dated as
of September 1, 1978, relating to seven
General Motors (Electro Motive Division)
SD 40-2, 3000 H.P. Diesel Electric Loco-
motives bearing Kennecott unit numbers
(and corresponding BC Rail unit numbers)
as follows: KCC 101, KCC 102, KCC 103,
KCC 104, KCC 105, KCC 106, and KCC 107
(BCR 744, BCR 745, BCR 746, BCR 747,
BCR 748, BCR 749, and BCR 750).

Finally, it is noted that the Locomotive Sublease Agree-
ment to be recorded under Recordation No. 9792-E contains
the following, attached and incorporated exhibits:

(1) Consent to Sublease and Waiver of
Covenant Agreement, dated as of Septem-

ber 30, 1986, between Kennecott Corpora-
tion, Crocker National Bank and First
Security Bank of Utah, N.A. (as Bene-
ficiaries) and First Security Bank of Utah,



DONELAN, CLEARY, WOOD & MASER, P. C.

Letter to Secretary McGee

Page Three
May 5, 1987

:jmw
376
Enclosure

N.A., and Thomas C. Cuthbert, not in
their individual capacities, but solely
as trustees under a Trust Agreement
dated as of September 1, 1978, between
them and the beneficial owners therein
named,

(2) Equipment Lease, dated as of Septem-
ber 1, 1978, as earlier described, and

(3) Trust Agreement, dated as of Septem-
ber 1, 1978, as earlier described.

Sincerely yours,

JOHN K. MASER III



SCHEDULE 1

Description of Locomotives

Seven General Motors (Electro Motive Division) SD 40-2 3000
H.P. Diesel Electric Locomotives bearing Kennecott unit
numbers and corresponding BC Rail unit number as follows:

Kennecott BC Rail
Unit Numbers Unit Numbers
KCC 101 BCR 744
KCC 102 BCR 745
KCC 103 BCR 746
KCC 104 BCR 747
KCC 105 BCR 748
KCC 106 BCR 749

KCC 107 BCR 750



-

o

AN

Fnteestate Conmeree € onmission .
Washington, B.L. 20423 | SIS

OFFICE OF THE SECRETARY

John K. Maser III

Donelan,Cleary,Wood & Maser,P.C.
1275 K St. N.W.,Suite 850
Washington,D.C. 20005-4006

Dear
Sir:

The enclosed document {s) was recorded pursuant to the Provi-

sions of Section 11303 of the Interstate Commerce Act, 49 U.S.C.

11303, on g5/5/27 at ., .2spy K and assigned re-

recordation number (s). 0702-F

Sincerely yours,

Enclosu;e(s)

SE-30
(7/79)
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INTERSTATE COMMERCE COMMISSION
LOCOMOTIVE SUBLEASE AGREEMENT

THIS SUBLEASE made and entered into as of the 15th day of January 1987
by and between Kennecott Corporation, a Delaware corporation, hereinafter
called "Lessor," and BC RAIL LTD. a Canadian corporation, hereinafter
called '"Lessee."

LESSOR AND LESSEE HEREBY AGREE AS FOLLOWS:

1. Original Lease: Lessor herein is the Lessee of a certain Equip-
ment Lease, dated September 1, 1978, by and between First Security Bank of
Utah, N.A. and Thomas Cuthbert, not in their individual capacities, but
solely as trustees under a Trust Agreement dated as of September 1, 1978
between them and the Beneficial Owners therein named, as Lessor, hereinaf-
ter called "Equipment Lease Lessor" and Kennecott Copper Corporation
(former name of Kennecott Corporation) as lessee, a copy of which Equipment
Lease is attached hereto and incorporated herein by this reference. Said
Equipment Lease, leases from Equipment Lease Lessor to the Lessor herein,
among other equipment set forth therein, the locomotives, hereinafter
called "Locomotives" described in the Equipment Schedule Number One
attached hereto.

2. Lease: Lessee agrees to lease from Lessor the Locomotives
described in Equipment Schedule Number One attached hereto, "as is,”
together with all replacement parts, additions, repairs and accessories
incorporated therein, and/or affixed thereto, upon the terms and conditions
herein set forth. This Sublease Agreement shall be binding only on
Locomotives described in Equipment Schedule Number One duly signed by both
Lessor and Lessee. All Locomotives presently bear Kennecott reporting
marks. The Lessee may repaint the Locomotives in its own colors and it may
stencil its name on the units.

3. Original Lease Covenants: Lessee agrees to be subject to and to
observe the terms and conditions to be performed by Lessor as Equipment
Lease Lessee of the Equipment Lease so far as such terms and conditions
apply to the Locomotives herein, but excluding the covenant for payment of
rent as set forth in the Equipment Lease. In addition to the requirements
of the above sentence and the general terms and conditions set forth
herein, Lessee agrees to the following specific terms and conditions:

(a) The rights of Lessee herein are subject and subordinate to
the rights of the Equipment Lease Lessor and any security
assignee of the Equipment Lease Lessor as provided in
Section 14 of the Equipment Lease.

(b) Lessee shall file financing statements, as required by the
Equipment Lease Lessor of the Equipment Lease.
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(¢) Lessee agrees, upon request of Lessor, to keep Lessor
informed of the location of the Locomotives, including the
specific trackage on which the Locomotives are to be used,
and of any anticipated changes of location.

(d) Lessee consents to be subject to the jurisdiction of the
courts of the State of Utah in any lawsuit involving the
enforcement of the Equipment Lease and/or this Sublease
Agreement.

(e) This Sublease Agreement shall not be effective between the
parties until such time as the Lessor has given notice to
the Lessee that the Equipment Lease Lessor has considered
and approved of the following: '

1) Lessee's financial and credit condition and history;
2) Lessee's general business reputation;
3) Lessee's intended usage of the Equipment; and

4)  Any other information which the Equipment Lease Lessor
may reasonably request.

4, Rental: Rentals will be payable in respect of each of the
Locomotives commencing on the 15th day of February, 1987, which date is
hereinafter referred to as the "Rental Commencement Date." The daily
rental shall be $235.00 (U.S.) per Locomotive, payable monthly in
arrears, within ten (10) days of the date upon which rents are due.

Lessee shall not be entitled to any abatement of rent, reduction
thereof or setoff, counterclaim, recoupment or defense against rent or any
other amount payable hereunder for any reasons whatsoever, including, but
not limited to, abatements, reductions, setoffs, counterclaims, recoupments
or defenses due or alleged to be due by reason of any past, present or
future claims of Lessee against Lessor or any other person for any reason
whatsoever, except as otherwise provided herein; nor shall this Sublease
Agreement terminate or the obligations of Lessee be otherwise affected by
reason of any defect in the condition, design, operation or fitness for use
of any Locomotive or damage to or loss of possession or use or destruction
of all or any of such Locomotives from whatever cause and of whatever
duration, except as otherwise provided herein.. Lessee will settle all
claims, defenses, setoffs and counterclaims it may have of any nature
against the Locomotive manufacturer, including but not limited to defects
in the Locomotives and 1like claims, directly with the Locomotive
manufacturer and not set up any such claim, defense, setoff or counterclaim
against Lessor or its assigns. Lessee acknowledges that: Lessor is in no
way connected to the Locomotive manufacturer; Lessor has no knowledge or
information as to the condition or suitability for Lessee's purpose of the
Locomotives; and Lessor's decision to enter into this Sublease Agreement is
made in reliance on Lessee's undertakings herein, including Lessee's
express agreement not to assert against Lessor any claims, defenses,
setoffs or counterclaims it may now or hereafter have against the
Locomotive manufacturer.



5. Term: The Term of this Sublease Agreement shall be forty (40)
quarters commencing on January 15, 1987 and ending on January 15, 1997,

6. Warranties and Representations: LESSOR MAKES NO REPRESENTATIONS
OR WARRANTIES, OF ANY KIND RESPECTING THE LOCOMOTIVES, WHETHER STATUTORY,
WRITTEN, ORAL OR IMPLIED, AND LESSOR HAS NOT MADE AND DOES NOT HEREBY MAKE,
NOR SHALL IT BE DEEMED BY VIRTUE OF HAVING LEASED THE LOCOMOTIVES, PURSUANT
TO THIS SUBLEASE AGREEMENT TO HAVE MADE ANY REPRESENTATION OR WARRANTY AS
TO THE MERCHANTABILITY, FITNESS FOR A PARTICULAR PURPOSE, DESIGN OR
CONDITION OF, OR AS TO THE QUALITY OF THE WORKMANSHIP IN, THE LOCOMOTIVES,
ALL OF WHICH ARE EXPRESSLY DISCLAIMED AND LESSOR SHALL NOT BE LIABLE, IN
CONTRACT, TORT OR OTHERWISE, ON ACCOUNT OF ANY DEFECT, WHETHER HIDDEN,
LATENT OR OTHERWISE DISCOVERABLE OR NONDISCOVERABLE RESPECTING ANY
LOCOMOTIVES. Lessee accordingly agrees not to assert any claim whatsoever
against Lessor based thereon. Lessee further agrees, regardless of cause,
not to assert any claim whatsoever against Lessor for loss of anticipatory
profits or consequential damages.

7. Place of Payment of Rent: Lessee shall direct payment of the
monthly rent to the following address:

Kennecott Corporation

Utah Copper Division

P. 0. Box 525

Salt Lake City, Utah 84006~0525
Attention: Controller

8. Recordkeeping; Inspection: Lessee agrees to keep and maintain
and make available to Lessor such record of Lessee's use, operation,
inspection, repairs and maintenance of each Locomotive while in its pos-
session as shall be reasonably required by Lessor. Lessor, by such agent
or agents as it may designate, shall have the right at all reasonable times
to go upon the property of Lessee to inspect any Locomotive while in the
possession of Lessee.

9. Loss or Destruction: Lessee agrees that it will be solely
responsible for any loss, damage or destruction of any Locomotive leased to
Lessee by Lessor after placing such Locomotive in service and while such
Locomotive 1is subject to this Sublease Agreement. In case any of the
Locomotives, during the term of the Sublease Agreement, become lost,
destroyed or damaged beyond repair from any cause whatsoever, rental with
respect to any such Locomotive shall cease immediately, and Lessee agrees
to pay Lessor, within thirty (30) days of the date of loss or destruction,
the amount per Locomotive corresponding with the first date set forth in
Exhibit A following the date of loss or destruction.

10. Liability Insurance: At its own expense, Lessee shall maintain
the following insurance, or, at 1its option, self insure, with respect to
each Locomotive: Comprehensive General Liability Insurance with limits
of at least $500,000 bodily injury, including death, and $500,000/500,000
property damage. Any policies with respect to such insurance shall (1) be
with an insurance carrier acceptable to the Lessor and that Lessor's
acceptance of any carrier designated by Lessee will not be unreasonably
withheld, (2) name the Lessor and the Lessee as assureds, as their
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interests may appear, and (3) provide for at least 30 days' prior written
notice by the insurance carrier to the Lessor in the event of cancellation,
expiration or material modification. The Lessee shall, prior to the First
Delivery Date and annually thereafter on the anniversary thereof, furnish
appropriate evidence of such insurance.

Effecting or obtaining any insurance coverage required to be
carried pursuant to the above does not excuse or relieve Lessee from the
due performance and fulfillment of any of its obligations hereunder.

11. Indemnity: Lessee agrees that Lessor shall not be 1liable to
Lessee for, and Lessee shall indemnify and save Lessor harmless from and
against, any judgments arising from or caused directly or indirectly by:
(a) Lessee's failure to promptly perform any of its obligations under the
provisions of Sections 4, 8, 10 and 20 of this Sublease Agreement, or (b)
injury to person or property resulting from or based upon the actual or
alleged use, operation, delivery or transportation of any or all of the
Locomotives or its location or condition, or (c) except as provided in the
second paragraph of Section 15 below, inadequacy of the Locomotives, or any
part thereof, for any purpose or any deficiency or defect therein or the
use or maintenance thereof or amy repairs, servicing or adjustments thereto
or any delay in providing or failure to provide any thereof or any
interruption or loss of service or use thereof or any loss of business; and
shall, at its own cost and expense, defend any and all suits which may be
brought against Lessor, either alone or in conjunction with others upon any
such liability or claim or claims and shall satisfy, pay and discharge any
and all judgments and fines that may be recovered against Lessor in any
such action or actions, provided, however, that Lessor shall give Lessee
written notice of any such claim or demand. This indemnity shall survive
the expiration or termination of this Sublease Agreement.

12. Storage: Upon expiration or termination of this Sublease
Agreement, the Lessee agrees to provide storage for up to ninety (90) days
at no expense to Lessor. Lessee will not be 1liable for any damages,
destruction or casualty to any of the Locomotives while located on storage
track or tracks unless such be fully caused by the gross negligence or
willful misconduct of Lessee or its employees. Either during, or at the
expiration of this storage period, Lessee will transport the Locomotives,
at no expense or risk to Lessor, to a Lessee interchange point designated
by Lessor. The Locomotives shall be returned to Lessor in good operating
condition, as specified in Sections 11 and 15, normal wear and tear
excepted, and free and clear of all mortgages, liens, security interests,
charges, claims, other encumbrances, other than liens created or granted by
Lessor or Equipment Lease Lessor.

13. Assignment: Lessee shall not assign or sublet its interest, or
any part thereof, under this Sublease Agreement, or permit the use or
operation of any Locomotive subject to this Sublease Agreement by any other
persons, firm or corporation, other than wholly-owned subsidiaries, without
the prior written consent of Lessor. Lessor expressly consents to
incidental operation and use on railroads other than Lessee's under
standard run-through and power pooling arrangements. Lessor may at any
time assign all or any portion of the rents due or to become due, and/or
the Leased Equipment without notice to Lessee and in such event Lessor's

-



transferee as assignee shall have all the rights, powers, privileges and
remedies of the Lessor hereunder. Lessee shall have no obligation to pay
any assignee, and shall continue to pay Lessor, until such time as notice
of such assignment 1is given to Lessee 1n accordance with Section 14,
Lessor shall not, without the prior written consent of Lessee, which
consent shall not be wunreasonably withheld, exercise i1its rights to
voluntarily terminate the Leased Equipment, as provided in Section 14 of
the Equipment Lease.

14, Notice: Unless otherwise specifically provided, any notices to
be given under this Sublease Agreement or any other communications between
the parties shall be given by certified mail, postage prepaid, in the
following manner:

(a) Notices from Lessor to Lessee shall be sent to:

BC Rail Ltd.

P, 0. Box 8770

Vancouver, British Columbia
V6B-4X6

Attention: Mr., Barry MelIntosh

or to such other address as Lessee may from time to time
indicate by written notice to Lessor.

(b) Notices from Lessee to Lessor shall be sent to:

Kennecott Corporation

Utah Copper Division

P. 0. Box 525

Bingham Canyon, Utah 84006-0525
Attention: Controller

With a copy to:

Kennecott Corporation

P. O. Box 11248

Salt Lake City, Utah 84147
Attention: Law Department

or to such other address as Lessor may from time to time
indicate by written notice to Lessee.

15, Compliance with Law; Repair and Maintenance: Lessee shall comply
with the Canadian Transport Commission rules and regulations and all other
applicable governmental laws, regulations and requirements and other
binding regulations with respect to use, maintenance and operation of the
Locomotives during the term of this Sublease Agreement,

The Lessee shall use the Locomotives only in the manner for which
designed and intended and so as to subject them only to ordinary wear and
tear. Lessee shall, at its own cost and expense, maintain and keep the
Locomotives in good order, condition and repair, ordinary wear and tear
excepted. Any parts installed or replacements made by Lessee upon the
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Locomotives shall be considered accessions to the Locomotives and title
thereto shall be immediately vested in Lessor, without cost or expense to
Llessor. Lessee may install parts indigenous to Canadian service such as
ditch lights, radio base and head and toilets and remove same at expiration
of this Sublease Agreement. Lessee will not permit any 1liens or
encumbrances to be placed on the Locomotives and will promptly take action,
at its expense, to remove and discharge any liens that may be placed on the
Locomotives by the Lessee or any persons claiming by or through the Lessee.

16. Quiet Enjoyment: Soilong as Lessee makes its aforesaid rental

payments and otherwise complies with the terms and provisions hereof,
during the term hereof: ;

(a) the Lessee shall be entitled to the use and possession of
the Locomotives according to the terms hereof without
interference by the Lessor or by any party lawfully claiming

by or through the Lessor except as otherwise provided in the
Equipment Lease;

(b) the Lessor shall comply with all of its obligations under
the Equipment Lease;

(¢) the Lessor shall pay rent under the Equipment Lease in
accordance with the terms thereof and shall keep the
Equipment Lease in good standing;

(d) the Lessor shall take measures to enforce its rights under
the Equipment Lease with respect to the Locomotives on
behalf of and at the direction of the Lessee, and

(e) the Lessor will not exercise its right to terminate the
Equipment Lease so far as it relates to the Locomotives
without first receiving directions to do so from the Lessee.

17. Authority: The undersigned signatories herewith represent and
warrant that they are fully authorized to execute this Sublease Agreement
and bind the respective parties to the terms and provisions hereof. Lessor
will pay all commissions and fees to Helm Financial Corporation, who has
been retained in connection with this transaction, and will hold Lessee
harmless for any such fees or commissions. -

18. Late Charges: Delinquent installments of rent shall bear inter-
est at the rate of 1-%% per month if not prohibited by law, otherwise at
the highest lawful contract rate.

19. Filing and Administration: Lessor will prémptly cause this
Sublease Agreement to be duly filed, registered or recorded with the
Registrar General of Canada for the protection of its title. Lessee will,
from time to time, do and perform any other act and will execute,
acknowledge, deliver, any and all further instruments required by law or
reasonably requested by Lessor, for the purpose of protecting Lessor's
title to the Locomotives to the satisfaction of Lessor's counsel or for the
purpose of carrying out the intention of this Sublease Agreement.
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20. Taxes/Dutz: The Lessee may withhold and remit to Revenue Canada
from all payments to be made or credited hereunder, amounts such that the
Lessee and Lessor are in compliance with the Income Tax Act of Canada as
amended from time to time. Any and all payments so withheld and remitted
shall discharge an obligation of the Lessee to the Lessor equal to the
amount so withheld and remitted.

The Lessor shall, forthwith upon execution of this Sublease
Agreement, pay to Revenue Canada import duties payable with respect to the
Locomotives in the amount of CDN$667,500 1ess CDN$44,500. which amount has
already been paid by the Lessee to Revenue Canada in partial payment of the
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duties payable by the Lessor. Such sum of CDN$44,500 may be withheld by .&/a<

the Lessee from the monthly payment to be made hereunder on the 15th of
February, 1987 and such amount shall be credited to rental payment on such
date.

21. Default: If the Lessee after five (5) business days' notice
shall fail to carry out and perform any of the obligations on its part to
be performed under this Sublease Agreement, or 1if a petition, in
bankruptcy, for reorganization, for a Trustee, or for a Receiver, shall be
filed by or against the Lessee, then, and in any of said events, Lessor
shall have all rights avallable to it at law or in equity, including
without limitation the right, immediately to repossess the Locomotives, to
remove the Locomotives from Lessee's service, to terminate this Sublease
Agreement, and recover any and all damages sustained as a result of
Lessee's default., If Lessor shall terminate this Sublease Agreement
pursuant to this section, Lessee shall remain liable for all unpaid rent
and other amounts due hereunder.

Should any proceedings be instituted by Lessor for monies due to
Lessor hereunder and/or for possession of any or all of the Locomotives or
for any other relief, Lessee shall pay Lessor a reasonable sum as attor-
ney's fees. In addition to any remedies provided herein, Lessor shall have
all the rights provided to a Lessor under Section 1168 of Title 11 of the
United States Code and any successor provision thereto.

22, Miscellaneous: All transportation charges for delivery of the
Locomotives to the Lessee shall be borne by Lessor. If any part hereof is
contrary to, prohibited by or deemed 1invalid under applicable laws or
regulations of any jurisdiction, such provision shall be inapplicable and
deemed omitted but shall not invalidate the remaining provisions hereof.
Upon termination of this Sublease Agreement, Lessor will reimburse Lessee
for the fuel remaining in each Locomotive at Lessee's prevailing fuel rate.

23. October 22, 1986 Lease: The Lessor and the Lessee entered into a
Locomotive Sublease Agreement on the 22nd day of October, 1986 (the
"Interim Sublease") providing for the rental of the Locomotives on an
interim basis. Upon receipt from the Equipment Lease Lessor of consent and
approval of this Sublease Agreement as contemplated in Section 3(e) hereof,
the Sublease Agreement will, retroactive to the 15th day of January, 1987,
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become effective and will supercede the Interim Sublease and the Interim
Sublease shall thereafter no longer be of any force or effect.

24, Option to Purchase: The Lessor hereby grants to the Lessee the
option to purchase the Locomotives and right of first refusal with respect
to the Locomotives on the same terms and conditions mutatis mutandis as
that provided for in Sections 22 and 23 of the Equipment Lease.

BC RAIL LTD., LESSEE

). . =7
artest: /5 )/ s ZSZ =~ oy __FX /fzﬁ

Chief of Transportation Title Vice-President

Administration & Secretary

. KENNECOTT JQORPORATIOY, LESEO
ATTEST: gﬁﬂ/f l ﬁ;ﬁ; By
- / ﬂ (
doon. Title Ve ﬂk‘i/ﬁtﬂf
vV

L0CO:MO1
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EQUIPMENT SCHEDULE NUMBER ONE

Locomotive Description: General Motors (Electro Motive Division) SD 40-2,
3000 H.P. Diesel Electric Locomotives.,

The Kennecott Locomotives numbers and the corresponding BC Rail numbers are
as follows:

Kennecott BC Rail
Unit Number Unit Number
KCC 101 BCR 744
KCC 102 BCR 745
KCC 103 BCR 746
KCC 104 BCR 747
KCC 105 BCR 748
KCC 106 BCR 749

KCC 107 BCR 750

BC RAIL LTD., LESSEE

Ve
By: ‘ﬁjZf{;ff,;L;,cv <o

Vice-Presidgnt

Title:

Date: _1937.04-13

KENNECOTT C{JRPORATION, &Z/E
Title: ___lbiiziz4ﬂﬂ4za£azf:___.

Date: /7774,.? ‘7" 7987
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EXHIBIT A

PYMT CASUALTY

NO. DATE VALUE
eedlS 8-
1715/87 615000.0C
i 4/15/87 607318,08
2 7/15/87 999463.32
3 10/15/87 591431.82
4 1/15/88 583219.42
5 4/15/88 574B22.64
6  7/15/88 5662346.73
? 10/15/88 557457, 64
8 1/15/89 548481.02
L4 4/15/8% 539302.42
10 7/15/8° 529917.31
11 10/15/8% 520321,03
12 1715/%0 510508.83
13 4/15/%0 500475.86
14 7/15/%90 490217.15
15 10/15/%0 479727.62
16 1715791 469002.07
17 4/15/91 458035,20
18 7/15/91 444821.57
19 10/15/91 435355.64
20 1715792 423631.72
21 4/15/92 411644.02
22 7/15/92 399384,59
21 10715792 386853,37
24 1715/93 374038.15
25 4/15/93 360934,59
26 7715793 347536,20
27 10715793 333834,35
28 1/7157%4 319828.25
29 4/15/794 305504.97
“30 7/15/794 290859.41
3 10715794 275884,33
32 - 1715795 260572.31
33 4/15/95 244915.77
34 7715795 22890696
35 10715795 . 212537,95
36 1715796 195800.464
37 4/15/96 178686.74
38 7715796 161187.78
39 10715796 143295.89
40 1715797 125000. 0;
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Exhibit No. 1

CONSENT TO SUBLEASE AND WAIVER OF COVENANT AGREEMENT

This Agreement made and entered into as of the Jgth day of September,
1986, by and between Kennecott Corporation (formerly known as Kennecott
Copper Corporation), hereinafter called "Kennecott," Crocker National BAnk
and First Security Bank of Utah, N.A., hereinafter called "Beneficiaries,"
and First Security Bank of Utah, N. A. and Thomas C. Cuthbert, hereinafter
called "Trustees," not in their individual capacities, but solely as
trustees under a Trust Agreement dated as of September 1, 1978, between
them and the Beneficial owners therein named (which Beneficial owners are
the same parties as the "Beneficiaries" herein).

1. Effective as of September 1, 1978, Trustees entered into an
Equipment Lease Agreement with Kennecott for the purpose of leasing to
Kennecott certain Leased Equipment as defined therein.

2. Section 14 of the Equipment Lease Agreement provides, among other
things, that Kennecott will not sublet or otherwise relinquish possession
of any of the Leased Equipment, or assign any of its rights thereunder, to
another party, without the prior written consent of Trustees, and, that
items of Leased Equipment to be subleased will not be located or used
outside the geovgraphical 1limits of the continental United States of
America.

3. Kennecott hereby requests that the Trustees grant consent for
Kennecott to sublease those items of the Leased Equipment, as set forth in
Exhibit A attached hereto, to BC Rail, Ltd., a Canadian corporation, and
that the Trustees waive that portion of Section 14 of the Equipment, Lease ..
which does not permit any of the Leased Equipment to be located and used
outside the geographical 1limits of the United States of America.

4. Trustees are willing, upon receipt of approval from the Benefici-
aries, to consent to the sublease and waive that portion of Section 14 of
the Equipment Lease, which does not permit any of the Leased Equipment to

-be located and used outside the geographical limits of the United States of

America.

5. Beneficiaries are willing to comsent to the sublease and waive
that portion of Section 14 of the Equipment Lease which does not permit any
of the Leased Equipment to be located and used outside the geographical
limits of the United States, upon acknowledgment and agreement of Kennecott
that such sublease and location and use of such Leased Equipment outside
the geographical limits of the United States of America will not discharge
or diminish any of Kennecott's obligations to Trustees as set forth in the
Equipment Lease Agreement.

6. Kennecott agrees that, except for that portion of Section 14 of
the Equipment Lease as expressly waived herein, none of its obligations to



Trustees, as set forth in the Equipment Lease Agreement, shall be dimin-
ished or discharged as a result of its entering into the sublease with BC
Rail, Ltd. and of the location and use outside the geographical limits of
the United States of America, of those items of Leased Equipment, as set
forth in Exhibit A attached hereto, and that Kennecott shall remain obli-
gated and bound to the Trustees as set forth in the Equipment Lease Agree-
ment. Kennecott agrees to provide copies of documents evidencing 1its
compliance with the representations set forth herein, as reasonably re-
quested by the parties hereto.

7. Beneficiaries, in consideration of Kennecott's representations,
as set forth in paragraph 6 herein, consent to the sublease of those items
of Leased Equipment, as set forth in Exhibit A attached hereto, and waive
objection to the location and use of those items of Leased Equipment, as
set forth in Exhibit A attached hereto, outside the geographical limits of
the United States of America.

8. Trustees, in consideration of Kennecott's representations, as set
forth in paragraph 6 herein, and of Beneficiaries consent, as set forth in
paragraph 7 herein, consent to the sublease and waive objection to the
location and use of those 1items of Leased Equipment, as set forth in
Exhibit A attached hereto, outside the geographical limits of the United
States of America.

9. The provisions of this Agreement shall extend to a period of two
(2) years from and after the effective date hereof, following which, the
Agreement may be further extended by mutual agreement of the parties.

IN WITNESS WHEREOF, the parties hereto have each caused this Agreement
to be duly executed by these respective officers.

KENNECOTT CORPORATION
By

Py, it

Vige Prefpident

Date: /0/30 8¢
WELLS FARGO BANK, N.A.,

as succesgor~to
CROC"AL B as Beneficiary
<4
=7 H

N U
t

-J/Porized Officer
. | JOer armﬁg

By
Date

-2-




~ FIRST SECURITY BANK OF UTAH, N.A., as
Beneficiary

By

Authorized Officer

Date:

FIRST SECURITY BANK OF UTAH, N.A., AND
THOMAS C. CUTHBERT, NOT IN THEIR
INDIVIDUAL CAPACITIES, BUT SOLELY AS
TRUSTEES UNDER A TRUST AGREEMENT DATED
AS OF SEPTEMBER 1, 1978, BETWEEN THEM
AND THE BENEFICIARIES HEREIN

By

Authorized Officer

Date:

Consented and Agreed to:

U.S. TRUST CO. OF NEW YORK,
as Trustee

By _ (!***’ f7Y‘-—-—-3('
Authorized Officéy

Date: _[0-b-3b

AETNA LIFE INSURANCE CO.,
Lender under the Trust Agreement
dated as of September 1, 1978.

By

Authorized Officer

Date:

CONSENT :MO1
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Consented and Agreed to:

U.S. TRUST CO. OF NEW YORK,
as Trustee

By

Authorized Officer

Date?

AETNA LIFE INSURANCE CO.,
Lender under the Trust Agreement
dated as of September 1, 1978,

‘/By C
thorized Officer

Date: QL 3.“’_“_;

| CONSENT :MO1

FIRST SECURITY BANK OF UTAR, N.A., as
Beneficiary

By

Authoriczed Officer

Dates

FIRST SECURITY BANK OF UTAH, N.A., AND
THOMAS C. CUTHBERT, NOT IN THEIR
INDIVIDUAL CAPACITIES, BUT SOLELY AS
TRUSTEES UNDER A TRUST AGREEMENT DATED
AS OF SEPTEMBER 1, 1978, BETWEEN THEM
AND THE BENEFICIARIES HEREIN

By

Authorized Officer

Date:




Consented and Agreed to:

U.S. TRUST CO. OF NEW YORK,
as Trustee

By

Authorized Officer

Date:

AETNA LIFE INSURANCE CO.,
Lender under the Trust Agreement
dated as of September 1, 1978.

By

Authorized Officer

Date:

CONSENT :MO1

FIRST SECURITY BANK OF UTAH, N.A., as
Beneficiary

By

Authoriz

Date: 0 - -

FIRST SECURITY BANK OF UTAH, N.A., AND
THOMAS C. CUTHBERT, NOT IN THEIR
INDIVIDUAL CAPACITIES, BUT SOLELY AS
TRUSTEES UNDER A TRUST AGREEMENT DATED
AS OF SEPTEMBER 1, 1978, BETWEEN THEM
AND THE BENEFICIARIES HEREIN

By 7)7 pody BN pm/k{wg’_

Authpbrized Officer

o=z~ 36

Date:




EXHIBIT A

Seven General Motors (Electro Motive
Division) SD 40-2, 3000 H.P. Diesel
Electric Locomotives bearing Kemnecott
unit numbers as follows:

KCC 101

KCC
RCC
KCC
KCC
KCC

KCC

102
103
104
105
106

107
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Exhibit No, 2

TEE RIGETS OF THE LESSOR UNDER THIS EQUIPMENT LEASE AND IN ALL EQUIPMENT
COVERED HEREBY HAVE BEEN ASSIGNED TO, AND ARE SUBJECT TO A SECURITY
INTEPEST IN FAVOR OF, UNITED STATES TRUST COMPAKY OF NEW YCRK,

AS TRUSTEE UNDER A TRUST INDENTURE DATED AS OF NOVEMBER 1, 1977, AS
AMENDED AND AND SUPPLEMENTED, THIS EQUIPMENT LEASE HAS BEEN FEXECUTED 1IN
COUNTLRPARTS. SEE SECTION 25(g) KEREOF FOR INFORMATICN CONCERNING
THE RIGHTS OF KOLDERS OF THE VAR1OUS COUNTERPARTS.

EQUIPHENT LEASE
Dated as of September 1, 1978
betveen

FIRST SECURITY BANK OF UTAH, N.A. and TBOMAS C. CUTHBERI, v
pot in their individual cepacities, but
solely as trustees under a
Trust Agreement
dated es of Septexber 1, 1978
between them and the beneficial Owners therein nemed,
es Lessor

and

KENNECOTT COPPER CORPORATION, '
2c lLessee
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EQUIPHMENT LEASE

THIS EQUIPMENT LEASE dated as of September 1, 1978 (the Lease)
between FIRST SECURITY BANK OF UTAH, N.A., 8 national banking associstion
(the Corporate Trustee), and THOMAS C. CUTHBERT (the Individual Trustee),
not in their individual capacities, but solely as trustees (the Lesscr)
under &8 Trust Agreepent dated as of the date hereof (the Trust Agreement)
between ther and the Beneficial Owners therein named, and the entity named
as Lessee on the signature page hereof (the Lessee).

W1ITNESSETEHE:

SECTION 1. Definitions; Construction of References.

In this Lease, unless the context otherwise requires:

(a) All references in this Lease to designated Sections and
other subdivisions are to designated Sections and other subdivisions of
this 1« se, &nd the words "nerein,” "hereof" and "hereunder" and other
words sinilar import refer to this lezse as a whole and not to any
particuliar Section or other subdivision.

(b) The terms defined in this Section 1 or elsevhere in this
Lease shall, for purposes of this lease and all Ixhibits hereto, have the
meanings assigned to them 4in this Section 1 or elsewhere and include the
plural as well as the singuler.

(c) EIxcept as o:.  rwise indicatec, 2ll the agreements or
instruzents herein defined snall mean such agreecents or instruments
as the same may from time to time be supplemented or awmended or the tercs
thereof waived or modified to the extent permitted by, and in accordance
with, the terns thereof.

(d) The followirg terms shall have the following meanings fo:
all purposes of this Lease:

Abatements shall have the meaning set forth in Secticr
- nereof.

Aopraisal shall meen a procedur. whereby two in-
dependent appraisers, neither of whom shall be e wmanufacisrer of
the Iter of Lleased Equipment for which appraisal is required, on.
chosen by the Llessee and one by the Llessor, shall mutually agree
upon the amount in question. The Lessor cr the lessee, as the
case may be, shall deliver a written notice to the other part
appointing its sppraiser within 15 days after receipt from th:.
other party of a written rnotice sappointing tnat party’s appraiser.



If within 15 days after appointment of the two appreisers, as
described above, the two appreisers are unable to agree upon the
avount 1mn question, & third 4independent appraiser, who sheall not
be a2 manufacturer of such Item of Leased Equipwent, shall be chosen
within five days thereafter by the mutual consent of such first two
eppraisers or, 1f such first two appraisers feil to egree upon the
appointment of a third appraiser, such appointment shall be made by
an suthorized representative of the American Arbitration Association
or any organization successor thereto. The decision of the third
appraiser so appointed and chosen shall be given within 10 days efter
the selection of such third appraiser and, upon receipt of such
decision, the amount in question shall be definitively determined by
everaging the respective decisions of all three appraisers and,
thereafter such amount shall be binding and conclusive on the lessor
and the lessee. The Lessor and the lessee shall pay the fees and
expenses of the respective appraisers appointed by them. Tne fees and
expenses of the third appraiser, 1f any, shall be equally divided
between Lessee and Lessor.

Basic Rent, Supplementsl Rent and Rent shall have the
meanings set forth in Section 3 hereof.

Beneficiary, Rent Comrmencezent Date, late Payment
Rate, Basic Rent Dates, First Delivery Date, Final Deliverv Date,
Interic Rent Date, First Basic Rent Date, Last Basic Rent Date,
Expiration Date, Basic lease Rate Factor, Daily leese Rate Factor,
lease Extension Periods, Equipment Marking, Return of Equipment,
and Net Szlvage Value shall have the meanings with respect to & Group
of Equipment set forth in Exhibit C hereto, if, and to the extent,
such terws are applicable to this lease.

Business Day shall have the meaning set forth in
the Participation Agreement.

Casualty Value and, 1f, and to the extent, such term is
epplicable to this Lease, Termination Value shall have the meanings
wvith respect to each Group of Equipment set forth in Exhibit D hereto.

Certificates shall mean those equipwent trust certifi-
cetes issued under the Indenture in connection with the purchase of
leased Equipment.

Certificate of Acceptance shall mean 2 certificate of
scceptance substantially in the form of Exhibit B hereto.

Clairs shall have the meaning set forth in Secticn
13 hereof.

Closing Date shall have the weening set forth 4in the
Farticipation Agreement.

Code shall have the meaning set forth 4in Section 15
hereof.
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Default shall mean en event which, after the giving
of notice or lapse of time, or both, would mature into an Event of
Default,

Devreciation Deduction, Interect Deduction and Invest-
went Credit shall have the meanings set forth in Section 15 hereof.

Equipment, &nd individually an Item or Item of Equip-
ment, shall mean the items of equipment described in Exhibit A
hereto. .

Event of Default shall have the meaning set forth in
Section 17 hereof.

Event of Loss shall have the meaning set forth 4in
Section 11 hereof. .

Fair Market Rental Value of an Item of Leased Equipment
shall be determined on the basis of, and shall mean the amount which
would be obtainsble in, an arm’s-length lease transaction between an
informed and willing lessee (other than a lessee currently in posses=-
sion) under no compulsion to lease and an informed and willing
lesscr under no compulsion to lease, in accordance with a lease on
terms and conditions as herein provided. If the Lessor and the Lessee
are unable to agree upon a determination of Fair Market Rental Value
with respect to an Iter of Leased Equipment, such Fair Market Rental
Value shall be determined in accordance with the procedure for Ap-
praisal.

Fair Market Value of an Item of Lleased Equipment
shall be determined on the basis of, and shall mean the amount
wvhich would be obtainable in, an arm’s-length transaction between
en informed and willing buyer or user (other than & lessee currently
in possession) under no compulsion to buy and an inforped and willing
seller under no compulsion to sell, and in such determination costs of
removal from the location of current use to Lark, Utah shall not be a
deduction from such value. 1f the Lessor and the Lessee are unable to
agree upon a determination of Fair Market Value with respect to =&
particuler Item of Leased Equipment, such Fair Market Value shall be
determined in accordance with the procedure for Appraisal.

Group of Ecuipment and Llessor’s Cost shall have the
meanings set forth in the Certificate of Acceptance with respect
to each Itex of Leased Equipnent.

Impositions shall have the meaning set forth in Section
B8 hereof.

Improverent shall have the weaning set forth in Section
9 hereof.



Indenture shall mea2n the Equipment Trust Agreement
dated as of the date hereof between United States Trust Company of
New York, a New York corporatiocn (the Trustee), and the Lessor.

leased Equipment, end 4ndividually an ltem of Leased
Equipment, shall have the wmeanings set forth in Section 2 hereof.

Liens and lessor’s Liens shall have the mweanings
set forth in Section 5 hereof.

Loss shall have the meaning set forth in Section
15 hereof.

Participation Apreement sheall mean the sagreement,
dated &s of the date hereof among the lessee, each Beneficiary, and
the entity named therein as Lender.,

Person shall mean any 4ndividual, partnership, corpora-
tion, trust, unincorporated association or joint venture, & government
or any department or eagency thereof, or any other entity.

Purchase Documents shall mean those documents entered
into by the Llesscr with the Manufacturer of the Equipment, or by .
the lessee and assigned to the lessor, as are necessary and appropri-
ate to consumate the purchase of the Equipment by the Llessor.

Replacement Part shall have the meaning set forth
in Section 9 hereof.

Requisition of Use shall have the meaning set forth
in Section 11 hereof.

Return to Manufecturer shall have the meaning set
forth 4n Section 11 hereof.

SECTION 2. Lease of Equipment.

Subject to the terms and conditions of this lease, the lessor
hereby agrees to lease to the lessee, and the lessee hereby agrees to lease
from the lessor, such Items of Equipment as the lessor shall have acquired,
or become obligated to pay for, pursuant to the Purchase Documents (Leased
Equipment, and individually an JItem of Leased Equipment). Subject to
Sectvion 7 of the Participation Agreeweunt, upou delivery of vacu Itew
of leased Equipment to the lessor on or after the First Delivery Date, but
on or before the Final Delivery Date, the lessee will either (a) cause an
suthorized representative of the Lessee to inspect the same and, if such
Item is found to be in good order, to accept such Item &nd to execute and
deliver a Certificate of Acceptance with respect thereto or (b) 4f the
lessee, acting in good faith, should find that such Ytem 1s not in good
order, return the same to the manufacturer or seller thereof. Each item




of Leased Equipment delivered to the Lessee in accordance with the Purchase
Documents shall be subject to the terms and conditions of this Lease froo
the date the Lessor becomes obligated to pay for such Item.

SECTION 3. Term and Rent.

(a) The term of this lease shall begin on the date the first
Iten of Equipment shall become subject to the terms of this Lezse and shall
end on the Expiration Date unless this Lease shall have been terzinated, or
the term of this Lease shall have been extended, by the terms hereof.

_ (b) The.Llessee shall pay to the Lessor as basic rent (here-
in referred to as Basic Rent) for each ltem of leased Equipment, the
following:

(1) on the Interim Rent Date, &n amount equal to the Daily

- Lleese Rate Factor, if any, multiplied by the Llessor’s Cost of such

Item, for each day elapsed from, and including, the Rent Commencerent

Date with respect to such Item to, but excluding, the Interim Kent
Date;

(2) cn the First Basic Rent Date, an amount equal to the Basic
Lease Rate Factor multiplied by the Lessor’s Cost of such ltem; and

(3) on each Basic Rent Date thereafter to, &nd including, the
Last Basic Rent Date, an amount equal to the Basic Lease Rate Fsctor
mltiplied by the Lessor’s Cost of such Item.

(c) The Lessee shall pay to the lessor the following amounts
(herein referred to as Supplemental Rent and, together with all Besic Rent,
as Rent):

(1) on demand, any amount due and payable hereunder (other than
Basic Rent, Casualty Value and Termination Value, if any) which the
Lessee 2ssumes the obligation to pay, or agrees to pay, under this
Lease to the Lessor;

(2) on the date provided herein, any amount payable hereunder as
Casualty Value or Termination Value, 41f any; and

(3) on demand, to the extent permitted by applicabdle law,
interest (computed on the basis of a 360-day year of actual days
elapsed) at the Late Payment Rate on any payment of Basic Rent,
Casualty Value or Termination Value and any other Supplemental Rent,
if any, pot paid when due for any period during which the same shall
be overdue.

(d) Subdject to the provisfons of Section 10(a) of the Partici-
pation Agreewent, all payments of Rent hereunder shall be made so that the
Lessor shall have {mmediately available funds no later than 1:00 P.M. New



York City time on the date payable hereunder and shall be paid to the
Lessor at its address set forth herein or at such other address or to such
other Person as the Lessor may direct by notice in writing to the Lessee.

SECTION &4, Net lease.

This Lease is a2 net lease, and the Lessee acknowledges and agrees
that the Lessee’s obligation to pay all Rent hereunder, and the rights
of the Lessor in and to such Rent, shall be adsolute and unconditional
and shall not be subject to any sbatement, reduction, set-off, defense,
counterclaim or recoupment (Abatements) for any reason whatsoever, includ-
ing, without limitation, Abatexents due to any present or future claims
of the Lessee against the Lessor under this Lease or otherwise, against
the manufacturer or seller of any Item of Leased Equipment, or against any
other Person for whatever reason. Except as otherwise expressly provided
herein, this lease shall not terminate, nor shall the obligations of the
lessee be affected, by reason of any defect in or damage to, or any loss or
destruction of, the Leased Equipment or any Item thereof fromr whatsoever
cause, or the interference with the use thereof by the Lessor or any
Person, or the invelidity or unenforceability or lack of due authorization
of this Lease or lack of right, power or authority of the Lessor to enter
into this lease, or any feilure of the lessor to perform any obligation
of the Llessor to the lessee or any other Person under this lease, the
Farticipation Agreement or any instrument or document executed in connec-
tion herewith, or for any other cause, whether similar or dissizilar to
the foregoing, any present or future law or regulation to the contrary
notwithstanding, it being the express intention of the Lessor and the
Lessee that all Rent payable by the Lessee hereunder shall be, and continue
to be, payable in all events unless the obligation to pay the same shall be
terminated pursuant to the express provisions of this Lease.

SECTION S5, Return of Equipment.

Upon the expiration or termination of this lease or any storege
period as provided in Section 24 hereof, the lessee, at its own risk and
expense, will return the Items of leased Equipment then subject to this
Lease to the Lessor pursuant to the Lessor’s inmstructions set forth under
the heading Return of Ecuipment in Exhibit C hereto and in the condition in
which such Leased Equipment is required to be maintained pursuant to
Section 9 hereof. Such leesed Equipment, upon redelivery pursuant hereto,
shalli be free and clear of all mortgages, liens, security interests,
charges, claims or other encumbrances (Liens) other than Liens either (a)
created or granted by the Llessor, 4including any such liens created or
granted in connection with the purchase or financing of the Leased Equip-
ment, or (b) resulting from claics against the Lessor not related to the
Lessor’s ownership of the Leased Equipment (Liens described in clauses (a)
and (b) above being herein referred to as lessor’s liens). Lessee mav, on
or before the date of redelivery and at its own expense remove any Improve-
ment installed or affixed to an Item of Leased Equipment by the Lessee if
such removal does not cause materjial damage to such Iterm,




SECTION 6. Jarrartv of the Lessor.

(a) The Lessor warrants that during the term of this lLease, if
. no Event of Default has occurred, the Lessee’s use of the Leased Equipment
shall not be interrupted by the Lessor or anyone claiming solely through or
under the Lessor.

(b) The warranty set forth in paragraph (2) of this Section is
in lieu of all other warranties of the lLessor, whether written, oral or
implied with respect to this Lease or the leased Equipment, and the Lessor
shall not be deewed to have modified in any respect the obligations of the
lessee pursuant to Section 4 hereof, which obligations are absolute and
unconditional. THE LESSEE EXPRESSLY AGREES TO LEASE EACH 1TEM OF LEASED
EQUIPMENT "AS 1S." THE LESSOR SHALL NOT BE DEEMED TO HAVE MADE, AND THE
LESSOR BEREBY DISCLAIMS, ANY OTHER REPRESENTATION OR WARRANTY, EITHER
EXPRESS OR IMPLIED, AS TO ANY MATTER WHATSOEVER, INCLUDING, WITHOUT
LIMITATION, THE DESIGN OR CONDITION OF THE LEASED EQUIPMENT, ITS MERCHANT-
ABILITY OR ITS FITNESS FOR ANY PARTICULAR PURPOSE, THE QUALITY OF TEHE
MATERIAL OR WORKMANSHIP OF THE LEASED EQUIPMENT OR CONFORMITY OF THE LEASED
EQUIPMENT TO THE PROVISIONS AND SPECIFICATIONS OF ANY PURCHASE ORDER OR
ORDERS RELATING THERETO, NOR SHALL THE LESSOR BE LIABLE FOR INCIDENIAL
OR CONSEQUENTIAL DAMAGES (INCLUDING STRICT OR ABSOLUTE LIABILITY IN TORT),
but the Lessor authorizes the lLessee, &t the lessee’s expense, to assert
for the Lessor’s account, during the term of this lease, so long as no
Event of Default shall have occurred hereunder, all of the lessor’s rights
urder any applicable manufacturer’s or seller’s warranty and the Lessor
agrees to cooperate with the Llessee in asserting such rights; provided,
hovever, that the Lessee shall indemnify the Lessor and hold the Llessor
harmless from a&nd against any and all claims, and &8l1 costs, expenses,
damages, losses &and liabilities incurred or suffered by the lessor in
connection with, as a result of, or incidental to, any action by the Lessee
pursuant to the above authorization. Lessee is hereby authorized to make
any necessary adjustments on Lessor’s behalf with any manufacturer of
Leased Equipment pursuvant to any applicable warranty and to hold the monies
payadble from any manufacturer on account of such adjustments for applica-
tion a2gainst future repairs and maintenance of the Leased Equiprernt.

SECTION 7, liens.

The Lessee will not directly or indirectly create, incur, assume
or suffer to exist any liens on or with respect to the lLeased Equipment,
the Lessor’s title thereto or any interest of the Lessor therein (and the
Lessee will promptly, et its own expense, take such action as may be
necessary duly to discharge any such lien), except (a) the respective
rights of the Lessor and the Lessee as herein provided, (b) Lessor’s Liens,
(c) Liens for taxes either not yet due or being contested by the Lessee in
good faith with due diligence and by appropriste proceedings, and (d)
inchoate materialmen’s, wmechanics’, workmen’s, repzirmen’s, empleyees’ or
other like Lierns arising 4in the ordinary course of business of the Lessee
and not delinquent.



SECTION B. Taxes.

The Lescee agrees to pay and to indecnify the lessor for, and
hold the Lessor harmless from and egainst (on a net after-~tax basis)
all withholdings with respect to taxes and all taxes of any nature, form or
description, together with any penalties, fines or interest thereon
(Jopositions), arising out of the transactions contemplated by this
Lease and imposed against the Llessor, the lLessee or any Item of Leased
Equipment by any Federal, state, local or foreign government or taxing
authority upon or with respect to any Item of Leased Equipment or upon the
sale, purchase, ownership, delivery, leasing, possession, use, operation,
return or other disposition thereof, or upon the rentals, receipts or
earnings arising therefrom, or upon or with respect to this Lease; provided
however the foregoing indemnity shall not apply: (i) to any federal, state
or local taxes (or any other Impositions) on or measured by the lessor’s
(or any other Person’s) net income from, upon or with respect to any Item
of lLeased Equipment or from the transactions contemplated by this lease;
(i{) to any federal, state or local taxes (or any other Impositions) based
on or measured by the lessor’s (or any other Person’s) gross income or
receipts fromw, upon or with respect to any Item of Leased Equipment or as a
result of the transactions contemplated by this Lease which are imposed in
substituticn for any federal, state or local taxes (or any other Imposi-
tions) referred to in clause (i) above; (iii) any federal, state or local
taxes (or any other Impositions) imposed as a result of the willful miscon-
duct or negligence of the party to be indemnified; (iv) any federal, state
or local minimum tax imposed on or with respect to items of tax preference
or any similar tax; (v) any taxes or any other Impositions which are
included in lessor’s Cost; (vi) any taxes cr other Impositions on or
measured by any fees or compensation received by Lessor or any other Person
for services rendered in connection with the transactions contemplated by
this Lease; (vii) any taxes or Impositions (including any federal, state or
local capital gain taxes) imposed upon the sale, transfer or other disposi-
tion of any ltem of lLeased Equipment or any portion thereof, &ll or any
part of the beneficial interest in the Equipment, or all or any part of the
Notes; provided, hovever, that nothing set forth in this Section 8 shall be
deemed to abrogate or in any way affect any tax indemnification rights of
Lessor pursuant to Section 15 hereof; (viii) any taxes or other Impositions
not imposed 2s a result of an action of Lessee and which are fairly
attributable to the events or periods after the end of the term of this
Lease; or (ix) any amendment to the Trust Agreement without the prior
written consent of Lessee.

1f 2 claim is made against the Lessor for any such Impositions,
with respect to which the Lessee is liable for payment or indemnification
under this Section 8, the Lessor shall within 30 business days give the
Lessee notice in writing of such claiz and shall furnish the Lessee with
copies of any request of information from any texing authority relsting to
such Impositions, and shall in good faith, with due diligence and at the
Lessee’s expense, if requested in writing by the Lessee, contest (or shall
permit Lessee to contest in the name of Llessor) the validity, applica-
bility, or amount of such tax or other Impositions; provided, however, that




the Lessor shell not be required to take any action pursuant to this
Section unless and until Llessor shall have reasonably determined that
the action to be taken shall not result in the forfeiture or loss of any
Item of Leased Equipment. 1f the Lessor shall obtain & refund of all or
any part of any taxes or other Impositions attributable to any amount paid
by the lessee pursuant to this Section 8, Lessor shall promptly pay to
Lessee the amount of such refund (plus any interest received thereon)
together with any additional amounts theretofore paid by the Llessee in
respect of such Impositions net of out-of-pocket expenses not otherwise
reimbursed by the Lessee, so that the Lessor shall neither profit nor lose
(on a2 net after-tax basis) from the Imposition, the indemnity and the
refund in respect thereof; provided however, that no Event of Default shall
have occurred and be continuing. If a claiw is made against the Lessee or
the lessor for any Imposition, the party receiving notice of such claim
shall promptly notify the other. In case any report or return is required
to be made with respect to any obligation of the Lessee under this Section
or arising out of this Section, the lessee will either (after notice to the
Lessor) make such report or return in such manner as will show the owner-
ship of the Leased Equipment in the Lessor and send & copy of such report
or return to the Lessor or will notify the Lessor of such requirement and
make such report or return in such manner as shall be satisfactory to the
lessor and Lessee. The lLessor agrees to cooperate fully with the Lessee in
the preparation of any such report or return.

SECTION 9. Use, Mzintenance and Cperation: Equipment Marking

(2a) The lLessee agrees that its use of each Itex of lLeased
Equipment will not violate any statutes, laws, ordinances or regulations of
any governmental agency applicable to the use of the Leased Equipment, the
violation of which would subject the Llessor to legal or edministrative
rezedies or which would result in the invalidation of the Lender’s security
interest in any Item of leased Equipzent. Subject to the provisiecns of
Section 14 hereof, the lessee will at all times use the lLeased Equipment
solely in the conduct of its business and the Leased Equipment will recmzin
in the possession and control of the Lessee within the geographic limits of
the continental United States; provided, however, that upon giving of
prior written notice to Lessor, lessee may transfer possession and control
of the Leased Equipment to any member of a consolidated group of companies
of which Lessee is a member or to 2 joint venture or & partnership of which
Lessee is a party or member; provided, further, that lLessee may upon the
prior written consent of Lessor (which consent shall not be unreasonadbly
withheld) transfer possession and control of the Leased Equipment to any
other entity, and; provided, further, that lessee shall not permit the
removal of the Lleased Equipment from the State of Utah unless and until
Lessor shall have been given notice of such removal and financing state-
ments have been filed and such other steps taken which, in the opinion of
the Lessor and the Trustee, are sufficient to furnish notice of and protect
the respective interests of the Lessor and the Trustee in the Leased
Equipment in any such new location. Throughout the term of this Lease, the




possession, use and maintenance of the Leased Equipment shall be at the
sole risk and expense of the Lessee. No relinquishment of possession or
control of the Leased Equipment shall in any way discharge or Ciminish any
of the Lessee’s obligations hereunder.

(b) The Lessee shall use the Items of Leased Equipment only in
the manner for which they were designed and intended and will, at its own
cost and expense, repair and maintain each Item of Leased Equipment so &s
to keep it in as good condition as when delivered to the Lessee hereunder,
ordinary wear and tear excepted. Any replacement made by the Lessee upon
an Item of Leased Equipment in connection with repairing such Item shall be
considered an accession to such Item, and title to such replacement part
(any such replacement part being herein referred to as a Replacement Part)
shall upon installation or affixation thereof, automatically vest in the
Lessor. Effective upon installation or affixation of any Replacement Part,
the Lessor shall be deemed to have disclaimed ownership of, and the Trustee
shall be deemed to have released its security interest in, the original
part so replaced.

(c) The lessee may, without the prior written consent of the
Lessor, either (1) repair any Item of Leased Equipment by the installation
of a Replacement Part, or (2) affix or install any accessory, equipment
or device on apy Item of Leased Equipment or make any improvement or
addition thereto (any such accessory, equipment or device, improvement or
addition affixed or 1installed pursuant to this clause (2) being herein
referred to as an Improvement) if such Ioprovement will not impair the
originally intended function or use of any such Iter and is readily rexov-
able without causing material damage to such Item of Leased Equipment, or
(3) affix or install any Improvement required by law. Any other Improve-
ment may be affixed or installed only with the prior written consent of the
Lessor, which consent shall pot be unreasonably withheld; provided, how-
ever, the lessor may reasonably withhold consent to such affixation or
installation upon failure by Lessee to agree to indemnify lessor for tax
1iabi{lity which may be imposed due to such affixation or installation, it
being understood, however, that the provisions of any such indemnity shall
be substantially the same, mutatis mutandis, as those set forth in Section
9(d) hereof and that Lessor will not withhold such consent pursuant to this
proviso if Lessee agrees to indemnify Lessor pursuant to such provisions or
other provisions substantially similar thereto. Only such Improvements
which are not so readily removable and which have been affixed to or
instelled on any Item with the consent of the Lessor shall upon affixation
or installation become the property of the Lessor and thereupon each such
Inprovement shall become a part of the Item of Leased Equipment to which it
is affixed or on which it 4is installed. Improvements which are readily
reoovable but which are not removed by the Lessee at or prior to the
expiration or termination of this Lease or within 30 days thereafter shall
become the property of the Lessor as of the date of such expiratioc or
termination. Lessor may by notice in writing require the Lessee to remove
readily removable Improvements within 30 days of the expiration or termina-
tion of the Lease.
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(d) 1f for any reason whatsoever all or any part of the cost
of any Ibprovement referred to in clause 3 of Section 9(c) hereof made by
the Lessee under and pursuant to the terms of this Lease or otherwise is
required to be included in the gross income of the Lessor for Federal,
state or local income tax purposes at any time prior to the time such
Equipment 4s disposed of in a taxable transaction, the Llessee will pay
Lessor, on demand, (i) an amount which, after deduction of all taxes
required to be paid by Lessor in respect of the receipt thereof under the
laws of any Federal, state or local government er taxing authority in the
United States, shall be equal to the sum of the net additional Federal,
state or local income taxes payable by Lessor from time to time as a result
of such cost or portion thereof, plus (4i) the amount of any interest
penalties or additions to taxes payable as a result of any such cost or
portion thereof; it being understood that the amount payable pursuant to
this sentence shall not be due and payable by Lessee prior to the payment
by Lessor of such net additional Federal, state or local income texes. If
lessor reslizes a tax benefit as & result of any Igprovement, Lessor
shall pay lessee an amount equal to such tax benefit (plus additional tax
savings, 1f any, realized by Lessor as a result of the payment of such
amount or the payment of such tax savings) when, as, if, and to the extent
realized; provided, however, such paywent shall in no event result in a
reduction of Lessor’s net after-tax annual rate of return from this Lease.

(e) The lessee agrees that each Item of Leased Equipment
shall be, and shall continue to be throughout the term of this Lease,
personal property under spplicable law., The Lessee agrees (1) to take
such action as shall be required froc time to time by the Lessor to protect
the respective interests of the Lessor and the Trustee in each such ltem
and the right of the Lessor to remove the sawe, and (2) not to affix any
Iter of leased Equipment to any real property if, as a result thereof, any
such Itern will become a fixture under applicable law.

(f) The Lessee agrees, at its own cost and expense, to (1) cause
each Item of Leased Equipment to be kept nucbered with the iderntification
or serial pumber therefor as specified in the Certificate of Acceptance
therefor, and (2) maintain the Equipment Marking on each Item of Leased
Equipment and such other markings as from time to time may be required by
law or otherwise deemed necessary by the Lessor in order to protect the
title of the Lessor to such Item of Leased Equipment, the rights of the
Lessor under this Lease and the Liens granted by the Lessor in financing
the Lessor’s Cost of the lLeased Equipment. The Lessee will not place any
Iten of Leased Equipment in operation or exercise any control or dominion
over the same until such Equipment Marking has been placed thereon. The
Lessee will promptly replace at its own cost and expense any such Equipment
Marking which may be removed, defaced or destroyed.

SECTION 10. Inspection.

The Llessor shall have the right, but not the duty, to inspect
the leased Equipment at its own expense. Upon the request of the Lessor,
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the Lessee shall confirm to the Lessor the locstion of each Itex of Leesed
Equipoent and shall, at any reasonable time, make the Leased Equipment, and
the Lessee’s records pertaining to the Leased Equipment, available to the
Lessor for inspection.

SECTION 11, Loss or Destruction;
Requisition of Use,

(a) In the event that any Item of Leased Equipment shall be
or become dawmeged, worn out, destroyed, lost, stolen, or perzanently
rendered unfit for use for any reason whatsoever, or title thereto or use
thereof shall be requisitioned or otherwise taken by eny governmental
suthority urnder power of ewminent domain or othervise (eny such taking
being herein referred to &s & Requisition of Use), or any Item of Leased
Equipment 1s returned to the manufacturer or seller thereof pursuant to the
patent indemnity or warranty provisions of the Purchase Documents (any such
return being herein referred to as Return to Manufacturer), such fact shall
promptly be reported by the Lessee to the lessor; provicded, however, that
no such report need be made with respect to damage to any lteo of Equipment
if the cost of repairing the same shall amount to less than $25,000.

(b) The Lessee shall determine, within 15 days after the date
of occurrence of any such damage or wearing out, whether such Iter of
leased Equipment can be repaired or replaced.

(c) 1In the event the Lessee determines that such Item cannot be
econounicelly repaired, in the event that the Lessee deterrines not to
replace such item, or in the event of such destruction, loss, theft,
unfitness for use, Requisition of Use for a stated period which exceeds the
tern of this lease, or Return to Manufacturer other than for modification
in the event of patent infringement or for repair or replacement (eny of
such occurrences being referred to as an Event of Loss, and the date
thereof being the date of such damage, wearing out, destruction, loss,
theft, unfitness for use, such Requisition of Use or Return to Manufac-
turer), the Lessee shall promptly notify the Lessor in writing of such
Event of loss. On the Basic Rent Date next following the date of such
Event of Loss, the Lessee shall pay to the Lessor the Casualty Value of
such Iter determined as of such Basic Rent Date, together with any Rent
then due.

In the event the Lessee deterrines that such Item can be
economically repaired or r=placed, including repair or replacement in the
even:t of Return to Manufacturer, the Lessee shall continue to make =all
payments of Basic Rent due with respect to such Itex and shall (1) cause
such Item to be repaired or replaced within 90 days after the occurrence of
such damage or wearing out, and (2) in the event of re;lacement, take such
action as may be required under and pursuant to the Indenture to perfect,
protect and preserve any security interests granted by the Lessor under &nd
pursuant to the Indenture; provided, hkovever, that if the Lessee shall,
within such 90-day period, have commenced the repair or replacement of such
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Iten and be diligently pursuing such repair or replacement, but is pre-
vented from corpleting such repair or replacement within such 90-day period
due to causes beyond the Lessee’s control, then the time for repair or
replacement shall be extended by the number of days necessary to complete
such repair or replacement up to & maximum of 90 additional days, and
provided, further, that if the Lessee shall fail to cause such Item to be
repaired or replaced within such repair or replacement period, including
any extension thereof, the Lessee shall, on the Basic Rent Date next
following the end of such repair or replacement period, 4ncluding any
extension thereof, pay to the lessor the Casualty Value of such Iten,
determined as of such Basic Rent Date, together with any Rent then due. 1f
at such time no wore Basic Rent 1s or will become payzble under this lease,
the Casualty Value shall be paid within 30 days following, as appropriate,
the Event of Loss or the repeir or replacement period. The obligation of
the lessee to pay Rent during the above-~described replacement or repair
period shall remain in full force and effect and, upon replacement, any
replacement item shall be considered an Item of Leased Equipment for all
purposes of this Lease and the lLessee’s obligation to pay Basic Rent with
respect thereto shall be computed on the basis of the Lessor’s Cost of the
Iten replaced. Notwithstanding the foregoing, the Lessee, pursuant to the
provisions of Section 15 hereof, shall still be required to incemnify the
lessor for any Loss due to the lessee’s act of replacing such Itex or
otherwise causing such Item to be replaced, including replacement in the
event of Return to Manufacturer. Upon making such Casualty Value payment in
respect of such Item and all Rent due and owing with respect thereto, the
lessee’s obligation to pay further Basic Rent for such Item shall cease,
but the lessee’s obligation to pay Supplementel Rent, if any, for such
Item, and to pay Rent for all other Items of Leased Equipment, shall remain
unchanged. Except in the case of loss, theft, destruction, or Return to
Manufacturer, the Lessor shall be entitled to recover possession of such
Item, unless possession of any such Item i1s required to be delivered to an
insurance carrier (other than the lessee) ip order to settle an insurance
claim arising out of the Event of Loss. The lessor shall be entitled to
retain any salvage value collected by such insurance carrier in excess of
the amount paid to the Lessor by such insurance carrier. The Lessor shall
be under no duty to the Lessee to pursue any cleim against any governmentel
suthority, but the lessee may at its own cost and expense pursue the same
on behalf of the lessor in such manner as may be satisfactory to the
Lessor. Any replacement Item replacing another Item in accordance with the
provisions of this paragraph shall be in as good operating condition as,
and shall have a value and utility at least equal to, the Item replaced,
and po Item of Leased Equipment shall be modified upon Return to Manu-
facturer in order to cause such Iter to be pon-infringing, unless, after
wodification, such Item shall have a value and utility at least equal to
the velue and utility of such Item before modification, assuming the Item
replaced or modified was in the condition and state of repair required to
be maintained by the terms hereof.

(d) Followving payment of the Casualty Value of an Item of
Leased Equipment in accordance with the provisions of paragraph (c) of



this Section, the Llessee, 4f possible, shall, as agent for the Lessor,
dispose of such Itenx as soon as it is adble to do so for the best price
- obtainadle. Any such disposition shall be on an ac is, where is basis
without recourse, representation or warranty, express or implied. As to
each separate Item so disposed of, the Lessee may, after paying the Lessor
the amounts specified in paragraph (c) of this Section, retain all amounts
of such price up to the Casualty Value thereof and the Lessee’s reasonable
costs and expenses of disposition attributable thereto, and shall remit the
excess, if any, to the Lessor. 1In the event of Return to Manufacturer of
any Item of Leased Equipment, the Lessor agrees that the lessee shall
receive and retain all amounts payable to the Lessor by the manufacturer or
- geller of such Item, up to the awmount, if any, of the Casualty Value paid
by the lLessee to the Lessor hereunder, and any excess shall be paid over to
or retained by the lessor. With respect to a Requisition of Use of any
Itex of Leased Equipment for a stated period which exceeds the term of this
Lease, the Llessor egrees thast the lessee shall receive and retain all
amounts paid by any governmental authority up to the Casualty Value paid by
the Lessee to the Lessor hereunder, and asmy excess shall be paid over and
retained by the Lessor. With respect to insurance proceeds paid to Lessee
or Lessor by reason of an Event of Loss, the Lessee shall retain all
amounts paid by any insurer up to the Casualty Value paid by the Lessee to
the Lessor hereunder, and any excess shall be paid over and retained by the
Lessor. All insurance proceeds payable with respect to an Event of Loss
shall be payable to the Lessee.

(e) Except as provided in this Section, the lessee shall
bear the risk of loss and shall not be relezsed from its obligations
hereunder in the event of any damage to any Item of Leased Equipment or any
Event of Loss relating thereto.

(f) 1In the case of a Requisition of Use of any Item of Leased
Equipment for an indefinite period or for a stated period which does not
exceed the term of this Lease, such Requisition of Use shall not terminate
this Lezse with respect to such Item and each and every obligation of the
lessee with respect thereto shall remain in full force and effect. So
long as no Event of Defeult shall have occurred and be continuing under
this Lease, the Lessee shall be entitled to all sums, attridutsble to the
period such Item is subject to this Lease, received by reason of any such
Requisition of Use referred to in the preceding sentence, up to the amount
of the Basic Rent paid by the Lessee during the period of such Requisition
of Use, and the Lessor shall be entitled to all amounts in excess of the
Basic Rent.

SECTION 12. Liability Insurance.

At its own expense Lessee shall maintain the following insurance
with respect to each Item of leased Equipment: Comprehensive General
Liability Insurance with linits of at least $500,000 bodily injury, includ-
ing death, and $500,000/500,000 property dacage. Any policies with respect
to such insurance shall (1) be with an insurance carrier acceptabdble to the



Lessor, it being understood, however, that the Lessee’s present carrier,
Liberty Mutual Insurance Company, is acceptable and that Lessor’s accep-
tance of any other carrier designated by Lessee will pot be unreasonably
withheld, (2) name the lLessor, the Trustee and the Lessee as assureds, as
their interests may appear, and (3) provide for at least 30 days’ prior
written notice by the insurance carrier to the Lessor in the event of
cancellation, expiration or material modification. The Lessee shall, prior
to the First Delivery Date and annually thereafter on the anniversary
thereof, furnish appropriate evidence of such insurance.

SECTION 13. Indeanification.

The Lessee agrees to assume liability for, and does hereby
agree to indemnify, protect, save and keep harmless the lessor from and
agsinst any and all liabilities, obligations, losses, damages, penalties,
claims (including, without limitstion, cleims involving strict or absolute
liability 4n tort), actions, suits, costs, expenses and disbursements
(including, without limitstion, legal fees and expenses) of any kind
and nature whatscever (Claims) 4in any way relating to or arising out of
this Llease or any document contemplated hereby, or the perforewance or
enforcement of any of the terms hereof or thereof, or in any way relating
to or arising out of the manufacture, purchase, acceptance, rejection,
ownership, delivery, lease, sublease, possession, use, operation, mainten-
ance, condition, registration, sale, return, storage or disposition of any
Item of Leased Equipment or any accident in connection therewith (includ-
ing, without limitation, latent and other defects, whether or not discover-
able and any Cleim for patent, trademark or copyright infringement);
provided, however, that the lessee shall not be required to indemnify the
Lessor pursuant to this Section 13 for (a) any Claim in respect of any
Item of Leased Equipment arising frox acts or events which occur after
possession of such Item of Leased Equipment has been redelivered to the
Lessor in accordance with Section 5 or any other provision hereof, (b)
any Claim resulting from acts which would constitute the willful misconduct
or gross pegligence of the lessor, (c) any taxes or other Impositions
(as defined in Section 8 hereof) or any amounts under Section 15 hereof;
(d) a2ny Claim arising from the breach of any express duty or express
representation or warranty of the indemnified party contained in this Lease
or any document contemplated by this Lease; (e) any Claim arising from the
sale, transfer or other disposition of all or any part of the Leased
Equipment or any beneficial interest therein, or all or any part of the
Certificates; (f) any amendment to the Trust Agreement without the prior
vritten consent of Lessee; or (g) any Cleim for services rendered or
expenses arising in connection with the negotiation, preparation or
execution of this lease or any document contemplated hereby or related
hereto. Notwithstanding the foregoing, mothing set forth in this Section
13 shall de deemed to abrogate or in any way affect any rights of Lessor
set forth in any other Section hereof. 7To the extent that the Lessor in
fact receives indemnification payments from the Lessee under the indemnifi-
cation provisions of this Section, the Lessee shall be subrogated, to the
extent of such indemnity paid, to the Lessor’s rights with respect to the
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transaction or event requiring or giving rise to such indemnity; provided,

however, that the Lessee shall not enforce any such rights by legal

proceedings without the Llessor’s approval, which approval shall not be
uareasonably withheld or delayed. THE LESSEE AGREES THAT THE LESSOR SHALL
NOT BE LI1ABLE TO THE LESSEE FOR ANY CLAIM CAUSED DIRECTLY OR INDIRECTLY BY
THE INADEQUACY OF ANY ITEM OF LEASED EQUIPMENT FOR ANY PURPOSE OR ANY
DEFICIENCY OR - DEFECT THEREIN OR THE USE OR MAINTENANCE THEREOF OR ANY
REPAIRS, SERVICING OR ADJUSTMENTS THERETO OR ANY DELAY IN PROVIDING OR
FAILURE TO PROVIDE ANY THEREOF OR ANY INTERRUPTION OR LOSS OF SERVICE OR
USE THEREOF OR ANY LOSS OF BUSINESS, ALL OF WHICH SHALL BE THE RISK AND
RESPONSIBILITY OF THE LESSEE.

SECTION 1l4. Sublease and Assignment,

The Lessee will not, without the prior written consent of the
Lessor, which consent will not be unreasonably withheld or unreasonably
delayed, sublet or otherwise relinquish possession of any of the Leased
Equipment or assign any of its rights hereunder; provided, however, that
without such consent, the lessee, so long 2s no event which, with the
giving of notice or lapse of time or both, would become an Event of Default
shall have cccurred hereunder and be continuing, may assign this lLease or
sublease any Item of Leased Equipment (i) upon written notice to the
Lessor, to any wmewmber of the consolidated group of companies of which
Lessee is & member (ii) upon prior writter notice to the lessor, to any
person for & period or periods not in excess of an aggregate of 90 days in
any successive 12 month period and (ii1i{) to any joint venture or partner-
ship to which lessee 1s a party or member. No sublease shall be permitted
hereunder unless (a) the rights of the sublecsee thereunder are expressly
subject and subordinate to the rights of the Lessor and any security
assignee of the Lessor, (b) the Items of Leased Equipment to be sub-
leased shall be used within the geographic limits of the continental United
Ststes, and (c) firancing statements shall have beer filed and such other
steps shall have been taken which, in the opinion of the lessor and the
Trustee, are sufficient to furnish notice of and protect the interests of
the Lessor and the Trustee in the Leased Equipment in any new location. No
sublease, other relinquishment of the possession of any of the Lleased
Equipment or assignment by the Lessee of any of its rights hereunder shall
{n eny way discharge or diminish any of the lessee’s obligations to the
Lessor hereunder.

SECTION 15. Tax Indemnification.

(a) If by reason of any act, failure to act, or the misrep~-
tesentation of or by the Lessee set forth in Section 3(4{) of the Partici-
pation Agreement (except as otherwise provided in (c) below) the Llessor
shall pot be allowed, or shali have had recaptured, all or any portion
of

(1) the investment tax credit (the Investment Credit) ellowed
by section 38 and related sections of the Internal Revenue Code of




——

1954, as amended, and the Regulations thereunder (collectively called
the Code), 4in an amount equal to the Investwment Credit Percentage of
Lessor’s Cost of each Item of Leased Equipment set forth im Exhibit C
hereto;

(2) the deduction for accelerated depreciation (the Depre-
ciation Deduction) on each Item of Leased Equipment under various
sections of the Code based upon the Depreciable Life, Depreciation
Method and Net Salvage Value set forth in Exhibit C hereto; or

(3) the deduction under section 163 of the Code (the Interest
Deduction) of any interest paid or accrued by the Lessor in accordance
with the Lessor’s method of accounting for tax purposes with respect
to any indebtedness incurred by the lessor in financing its purchase
of each Item of Leased Equipment:

(any such disallowance or recapture being called herein a8 Loss,) then the
‘Basic Lease Rate Factor applicable to such Item or Items of Leased Equip~-
ment shall, on and after the next succeeding Basic Rent Date, upon written
notice to the Lessee by the Lessor that a Loss has occurred, be adjusted
(based on the same assumptions used in arriving at the Basic Lease Rate
Factor), and by taking into account all relevant tax effects to the Lesscr
a5 a result of such Loss, by such amount for such Item or Items, which by
mutual agreement between the Lessee and the Lessor, will cause the Lessor’s
after tax rate of return (as disclosed to Arthur Andersen & Co. (Accounting

Firm) on or before the date hereocf) over the term of this Lease in respect

to such Item or Items to equal the after tax rate of return that would have
been available if the lLessor had been allowed the Investment Credit, the
Interest Deduction and the Depreciation Deduction with respect to such Item
er Items. In the event that the lLessee and lLessor fail to mutually agree
on the amount of the adjustment, if any, the amount will be determined by
the opinion of the Accounting Firm. If such Loss occurs after the Last
Basic Rent Date, the Lessor shall notify the lessee in writing of such Loss
and the Lessee shall pay to the lessor such suc as will (as determined by
agreement between the Lessor and the Lessee) cause the Lessor’s after tax
rate of return (as disclosed to the Accounting Firm on or before the date
hereof) over the term of this Lease (based on the assumptions disclosed to
the Accounting Firm on or before the date hereof in respect of such Item,
and taking into account all relevant tax effects to the Lessor as a result
of such loss), to equal the after tax rate of return that would have been
availeble if the Lessor had been allowed the Investwment Credit, the Inter-
est Deduction and the Depreciation Deduction with respect to such Item.

(b) 1f the Internal Revenue Service shall make a claim which,
4f successful, would result ip paywent of an indemnity pursuant to this
Section 15, the Lessor agrees to take such action in connection with
contesting such claim (including such judicial proceedings) as the Lessee
shall reasonably request from time to time, provided that (i) within 45
days after potice by the Lessor to the Lessee of such claim, the Llessee
shall request in writing that such claim be contested; (ii) the Lessor, at
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its sole option, may forego any and all adwinistrative appeals, proceed-
ings, hearings and conferences with the Internal Revenue Service in respect
of such claim and may, at its sole option, either pay the tax claimed and
sue for & refund in the eppropriate United States District Court and/or the
United States Court of Claims, as the Lessor shall elect, or contest such
claim in the United States Tax Court, considering, however, in good faith
such requests as the lessee shall make concerning the most appropriate
forum in which to proceed; (4i1) the Lessee shall have furnished the Lessor
vith a vritten opinion of independent tax counsel selected by Lessee, which
counsel shall be reasonably satisfactory to the Lessor, to the effect that
a colorable defense exists to such claim; and (iv) the Lessee shall have
agreed to indemnify and to secure the Lessor in & manner satisfactory to it
for any liability or loss (other than any liability or loss unrelated to
the transactions contemplated by this lease) which the Lessor may incur as
the result of contesting such claimw and to pay the lLessor on demand all
costs and expenses which the Lessor may incur in connection with contesting
such claim, including, without limitation, (A) reasocable attorneys’ and
accountants’ fees and disbursements, (B) the amount of &ny interest which
may ultimately be payable to the United States Governmwent as the result of
contesting such claim, and (C) in the event the lessor shall pay the tax
claimed and then seek & refund and provided Lessee has not elected, as
provided below, to pay the tax claimed, and the final determination of such
claim shall be adverse to the Lessor, interest on the amount of the tax
paid, computed for each day based on an interest rate equal to the Llate
Payment Rate from the date of payment of such tax to the date the Lessee
shall reimburse the Lessor for the payment of such tax in accordance with
the terms of this Section 15, it being expressly agreed that the Llessor
shall in no event compromise or settle any such claim or cease to take such
action to contest such claim as may be requested by the Lessee pursuant to
this Section 15(b) without the written consent of the Lessee. Notwith-
standing the foregoing, the lessor shall have the right to compromise or
settle any such claim or cease to take such action to contest such claim 1if
it wvaives in writing its right to any indemnification with respect to such
claiz under this Section 15. 1If any such claim referred to above shall be
made by the Internal Revenue Service and the Lessee shzll have reasonably
requested the Lessor to contest such claim as above provided and shall have
duly complied with all of the terms of this Section 15(b), the Lessee’s
liability under this Section 15, with respect to such claim shall become
fixed upon final determination of the Lessor’s 1i1ability for the tax
claimed and after giving effect to any refund obtained, together with
interest thereon; but in all other cases the liability of the Lessee under
Section 15 of this Lease shall become fixed at the time the Lessor makes
payment of the tax attributable to the claiwm, subject to later readjustment
in the event there is & final determination that all or apy part of the
claim is not sustained. 1In the event the Lessor elects to pay the tax
claimed and sue for & refund, Lessee may pay the tax claimed, in which
event the Lessor shall repay to Lessee any refund received, together with
interest received thereon. 1In the case of any such claim by the Internal
Revenue Service referred to above, the Lessor agrees to promptly notify the
Lessee in writing of such claim and agrees mot to make payment of the tax



claimed for at least 45 days after the giving of such notice (unless the
lessor and the Lessee shall mutually otherwise agree) and agrees to give to
the Lessee any relevant information relating to such claim which may be
particularly within the knowledge of the Lessor, and shall, subject to the
first sentence of this Section 15(b), otherwise cooperate with the lessee
in good faith in order effectively to contest any such claim.

(c) The Lessee shall not be required to make any-payment pursu-
ant to the foregoing provisions of this Section 15 in respect of any Loss
vhich 4is the direct result of any ome or more of the following causes:

(1) an event whereby Lessee 1is required or permitted by any
of the terms of this lease to pay, and thereupon pays in full, the
Casualty Loss Value, Termination Value or Fair Market Value;

(2) the disposition or transfer of the Equipment as a result of
the exercise of any right of first refusal granted to the lLessee under
this Lease.

(d) All rights, privileges, indemnities and obligaticns con-
tained in this Section shall survive the expiration or other terminatior
of this Lease.

(e) With respect to the provisions of this Section 15 the
"Lessor", as used herein, shall mean the applicable Beneficary, and each
such Beneficiary is hereby made a third party beneficiary for purpcses of
tte provisions hereof.

SECTION 16. Lease Extension.

(a) Provided that this Lease has not been terminated and
provided that no Event of Default has occurred and is continuing hereunder,
the Lessee shall have the option to extend the term of this lease at the
Expiration Date for such lLease Extension Periods as are provided for in
Exhibit C hereto for a rentel equal to the Fair Market Rental Value
thereof, determined as of such Expiration Date.

(b) Not less than 120 days prior to the Expiration Date the
lessee may indicate, by written notice to the Lessor, the Lessee’s interest
in exercising the Lessee’s lease extension option described above, which
notice shall set forth the Lessee’s estimate of the Fair Market Rental
Value of the Leased Equipment as of the Expiration Date. 1f, on or before
a date 90 days prior to the Expiration Date, the Lessor and the Lessee are
unable to agree upon a determination of the Fair Market Rental Value of the
Leased Equipment, such Fair Market Rental Value shall be determined in
accordance with the procedure for Appraisal. After a determination of
the Fair Market Rental Value of the Leased Equipwent has been made in
accordance with the procedure described above, the lessee may exercise
its option to extend the term of this lease with respect to the leased
Equipment for the Fair Market Rental Value thereof by delivering written
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potice of such exercise to the Lessor not less than 45 days prior to the
Expiration Date.

SECTION 17. Events of Default.

The term Event of Default, wherever used herein, shall mean
any of the following events under this Lease (whatever the reason for
such Event of Default and whether it shall be voluntary or involuntary,
or come about or be effected by operation of law, or be pursuant to
or in compliance with any judgment, decree or order of any court or
any order, rule or regulation of any administretive or governmental
body):

(a) The Lessee shall fail to make any payment of Basic Rent
within 10 days after the same shall become due or shall fail to make any
payment of Rent when due other than Basic Rent 10 days after notice of such
failure; or

(b) The lLessee shall fail to perforz or observe any other
covenant or agreement to be performed or observed by it under this Lease,
the Participation Agreement or any agreement, document or certificate
referred to in the Lease or in the Participation Agreement and delivered by
the lLessee in connection herewith "or therewith, and such failure shall
continue for 45 days after written notice thereof from the Lessor to the
lessee; or

(c) Any representation or warranty (except the representation
set forth in Section 3(i) of the Participation Apreement) made by the
Lessee in the Participation Agreement or any agreement, document or certi-
ficate referred to in this Lease or in the Participation Agreement and
delivered by the Lessee in connection herewith or therewith shall prove to
have been incorrect in any materisl respect when any such representation or
warranty was made or given; or

(d) A petition in bankruptecy or for reorganization or arrange-
ment shall be filed by the Lessee; or the Lessee shall make an assigrnment
for the benefit of creditors or consent to the appointwent of & trustee or
a receiver, or a trustee or a receiver shall be appointed for the lessee,
for any Item of Leased Equipment or for a substantial part of the Lessee’s

property without its consent and any such trustee or receiver shall not be

dismissed within a period of 60 days; or bankruptcy, reorganization or
insolvency proceedings shall be instituted against the Lessee and shall not
be dismissed within a period of 60 days; or

(e) The lLessee shall (except as expressly permitted by the
provisions of this Lease) attempt to remove, sell, transfer, encuzber,’
part with possessfion of, essign or sublet any Itex of Leased Equipment;
or '

(f) Default shall occur in the payment (beyond any period of
grace permitted with respect thereto) of the principal of or interest on
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any indebtedness of the Lessee for borrowed money outstanding in &n amount
of five million dollars or more when the sawe shall become due and payeble,
if as a result of such default any person would have a right to cause such
indebtedness to become due prior to its stated maturity.

SECTION 18. Remedies.

(a) Upon the occurrence of any Event of Default and so long
as the same shall be continuing, the lessor may, at its option, declare
this Lease to be in default by written notice to such effect given to the
lessee, and at any time thereafter, the Lessor may exercise one or more of
the following remedies, as the lessor in its sole discretion shall lawfully
elect:

(1) Proceed by appropriate court action, either at law
or in equity, to enforce performance by the lLessee of the applic~-
able covenants of this Lease or to recover damages for the breach
thereof; )

(2) By notice in writing terminate this Lease, whereupon
all rights of the lessee to the use of the leased Equipwent shall
absolutely cease and terminate but the Lessee shall remain liable
as hereinafter provided; and thereupon the lessee, if s0 reguested
by the Lessor, shall at its expense promptly return the Leased
Equipment to the possession of the Lessor pursuant to lessor’s in-
structions set forth under the heading Return of Fouipment ip Exhibit
C hereto and in the condition required upon the return thereof pur-
suant to and in accordance with the terms hereof, or the lessor, st
its option, may enter upon the premises where the Leased Equipment 4s
located and take immediate possession of and remove the same by
summary proceedings or otherwise. The lessee shall, without further
demand, forthwith pay to the Lessor an amount equal to any unpaid Rent
due and payable for all periods up to and including the Basic Rent
Date following the date on which the Lessor has declared this Lease to
be in default, plus, as liquidated damages for loss of a bargain and
not as a penalty, an amount equal to the Casualty Value of the leased
Equipment then subject to this Lease, computed as of the Basic Rent
Date following the date on which the Lessor has declared this Lease to
be in default, Following the return of the Leased Equipment to the
Lessor pursuant to this paragraph (2) the Lessor shall proceed to sell
the Leased Equipment in such manner as it shall deem appropriate. The
proceeds cof such sale shall be applied by the Lessor (A) first, to pay
all costs, charges and expenses, including reasonable legal fees and
disbursements, incurred by the Lessor as a result of the default and
the exercise of its remedies with respect thereto, (B) second, to pay’
to the Lessor an amount equal to any unpaid Rent due and peyabdble
and the Casualty Value, to the extent mnot previously paid, and (C)
third, to reimburse the lessee for the Casualty Value to the extent
previously paid by the lessee as liquidated damages. Any surplus
resaining thereafter shall be retained by the Lessor. To the extent
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that all Basic Rent then due and payable with respect to the Leased
Equipment and the Casualty Value in respect of such Leased Equipment
have pot been previously paid, the Lessee shall forthwith pay to the
Lessor the sum of (i) the amount by which (X) the sum of (a) all Basic
Rent then due and payable with respect to the Leased Equipment, (b)
the Casualty Value or portion thereof not theretofore paid, and (c¢)
the amount payable under clause (A) of the preceding sentence, exceeds
(Y) the sale price of the Leased Equipment, and (ii1) interest at the
Late Payment Rate on the full amount of the Casualty Value, computed
from the date the Casualty Value 4s payable hereunder until such
Casualty Value is paid by the lessee. During the continuance of any
Event of Default, and if so requested by the Lessor in writing, Lessee
will store the Leased Equipment for the period of time and otherwise
as set forth ip Section 24 hereof.

(b) The Lessee shall be liable for all costs, charges and
expenses, including reasonable legal fees and disbursements, incurred by
the lessor by reason of the occurrence of any Event of Default or the
exercise of the Lessor’s remedies with respect thereto.

(c) No remedy referred to herein is intended to be exclusive,
but each shall be cumulative and in addition to any other remedy re-
ferred to above or otherwise available to the Lessor at law or in equity.
No express or implied waiver by the lessor of any Default or Event of
Default hereunder shall 4in any way be, or be construed to be, a waiver
of any future or subsequent Default or Event of Default. The failure
or delay of the Lessor in exercising any rights granted it hereunder
upon any occurrence of any of the contingencies set forth herein shall
not constitute & waiver of any such right upon the continuation or re-
currence of any such contingencies or similar contingencies and any
single or partial exercise of any particular right by the Lessor shall
not exhaust the same or constitute a waiver of any other right provided
berein.

SECTION 1S. Special Terms and Modificsastions.

Any special terms or modifications set ferth in Exhibit C hereto
shall be applicable to this Lease as though fully set forth herein.

SECTION 20. Notices.

All communications and notices provided for herein shall be in
writing and shall become effective wher deposited in the United States
mail, with proper postage for first-class mail, prepaid, addressed (a)
if to the lessor, at P.0. Box 30007, Salt Leke City, Utah 84125, Attention:
Trust Department, Corporate Trust Division (with copies to (1) Itel
Corporation, Financial Services Group, at One Embarcadero Center, San
Francisco, California 94111, Attention: Contract Administration, {2) the
Trustee, at 130 John Street, New York, New York 10038, Attention:
Corporate Trust and Agency Division and (3) each Beneficiary, at its



address set forth in Exhibit C hereto), and (b) if to the Lessee, at 1its
address set forth on the signature page hereof.

StCTION 21. Successors, Assipns and Indemnified Parties.

This Lease, including all sgreements, covenants, representations,
fndemnities and warranties, shell be binding upon and fnure to the benefit
of, and may be enforced by, (1) the Lessor and its successors, assigns,
agents, servants and personal representatives, and, where the context so
requires, (i) each Beneficiary, and (ii1) the Trustee, as assignee and
secured party, and the successors, assigns, agents, servants and personal
representatives of each Beneficiary and the Trustee, as assignee and
secured party, and (2) the Lessee and 1its successors and, to the extent
permitted hereby, assigns. With respect to clause (b) of the proviso to
Section 13 hereof, the willful misconduct or gross negligence of the lessor
or any person entitled to indemnity thereunder shell not affect the rights
of any other person indemnified under such Section 13.

SECTION 22, Voluntary Termination. ! y;i/”

1r

P

(a) The Lessee shall-haveTthe-right, 8t any -tive—on-—or—after
the Fortieth Basic Rent Date, on &t least 180 days’ prior written notice
to the Lessor, to terminate this Lease with respect to any Item or Items of
Leased Equipment, such termination to be effective on the Basic Rent Date
pext following the expiration of the 180-day notice period (the Termination
Date); provided, however, that no Event of Default shzll have occurred and
be continuing hereunder, that such Items shall have become obsolete or
surplus to the Lessee’s requirements, and that Lessee shall not have the
right to terminate this Lease during any lease extension period. During
the period from the giving of such potice until the Termination Date, the
Lessor may, and the Lessee, 25 agent for the Lessor, shall, use their best
efforts to obtain bids for the purchase of such Itexs of Leased Equipment.
The Lessee shall certify to the Lessor in writing the awmount of each bid
received by the lessee and the name and address of the party submitting
such bid. The Lessee may utilize agents for purposes of fulfilling its
obligations set forth ip this Section. On the Terminstion Date, the Lessor
shall sell such Items of Leased Equipment, without recourse or warranty,
for cash to whosoever shall have submitted the highest bid prior to such
date and shall transfer to such purchaser all of the lessor’s right, title
and interest in and to such Items, and thereupon the lessee shall deliver
such Items of Leased Equipment so sold to the Lessor in accordance with the
terms of Section 5 of this lLease. The Lessor shall certify in writing to
the Lessee (i) the amount of such total sale price, (ii) the expenses
incurred by the lessor in connection with such sale, and (1ii) thatr such
total sale price represents the highest bid received by the Lessor for the
purchase of such Items. The total sale price realized at such sale shall
be retained by the Lessor, and, in addition, on the Termination Date, the
Lessee shall pay to the Lessor the Basic Rent payment payable on such date
and the amount, 4if any, by which (A) the Termination Value of such Items,
computed as of the Termination Date, exceeds (B) the proceeds of such sale
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less all expenses incurred by the lessor in selling such Items. In the
event po such sale takes place, the Lessee shall pay to the Lessor the
Termination Value of such Items, computed as of the Termination Date, plus
any expenses incurred by the Lescor in connection with attempting to
arrange such sale and the Basic Rent payment then due. Upon payment of all
smounts required to be paid by the Lessee pursuant to this paragraph (&),
the obligation of the Lessee for all Basic Rent accruing hereunder with
respect to such Items due and payable after, but not on or before, the
Terzination Date shall cease.

(b) Notwithstanding the foregoing, upon receipt of all bona
fide bids for the purchase of such Items, the Lessor may, with the prior
written consent of the Trustee, elect pot to sell such Items to the
. highest bidder on the Termination Date, in which case the Lessee shall
deliver such Items to the Lessor in accordance with the terms of Section
5 of this lease. 1In addition, on the Termination Date, the Lessee shall
pay to the Lessor the Basic Rent due on such Termination Date and the
amount, 41f any, by which the Termination Value of such Items plus the
smount of any expenses incurred by the lessor directly or indirectly in
connection therewith exceeds such highest bid. Upon such redelivery and
the paywent of such awmount, if any, the obligation of the Lessee to pay
all Basic Rent accruing under this lease with respect to such Itexms due
and payeble after, but nmot on or before, the Termination Date shall
cease.

(c) Notwithstanding the foregoing, provided that no Even: of
Default shall have occurred and be continuing hereunder, and provided
further that the Lessor has not notified the Llessee in writing of the
Lessor’s election under paragraph (b) sbove, upon written notification
given to the Lessor not less than 30 days prior to the Termination Date,
the lessee may elect to rescind the lessee’s notice of termination, in
which case this Llease shall not terminate as set forth in this Section,
but shall continue in full force and effect as though no such notice of
tercination had been given by the lLessee.

SECTION 23. Right of First Refusal.

(8) Provided that no Event of Default shzll have occurred and be
continuing hereunder, the Lessor agrees that for 180 days following the
expiration of the term of this Lease or any extension thereof with respect
to any Item of leased Equipment, it will not sell or enter into a contract
to sell such Item of leased Equipment unless the lessor shall have given
the Lessee at least 20 Business Days’ prior written notice of such sale,
specifying the sale price and the terms of such sale, and the Lessee shall
have the opportunity during the period ending five business days prior to
such proposed date of sale to purchase such Item of Leased Equipment st the
same price and on the same terms as specified in such notice; provided,
however, that in no event shall such sale price be less than the Fair
Market Value of such ltem of Leased Equipment, If the Lessee shall feil
to purchase such Iter of Leased Equipment during such period then the



Lessor shall be free to sell the same for a period of 45 days at the sale
price and upon the terms specified in such written notice. If the Lessor
fails to sell such Item cof leased Equipment at said price and upon said
terms during such 45 day period, then such Item of Leased Equipment shall
then again becowme subject to the provisions of this Section 23(a).

‘(b) 1In the event the Lessee exercises such right of first
refuszl to purchase any Item of Leased Equipment, then, upon payment of the
purchase price, the lesscr shall, upon request of the Lessee, execute and
deliver to the lessee, or to the Lessee’s assignee or nominee, a bill of
sale (without representations or warranties except that such Item of
Leased Equipment is free and clear of all Liens by or in favor of any
Person claiming by, through or under the lessor or the Trustee) for such
Item of Leased Equipment, and such other documents as may be required to
release such Item of Leased Equipment from the terms and scope of this
Lease and from the lien of the Indenture and to transfer title thereto to
the Lessee or such assignee or nominee, in such form as mz2y reasonably be
requested by the Lessee, all at the Lessee’s expense.

SECTION 24. Storape Agreembnt.

At the expiration of this Lease or any extension thereof, lessee
shall provide Lessor space for storage of the Equipment at a location on
Lessee’s property which does not subject the Leased Equipment to unusual
hazard for & period of up to two months at mno cost to lLessor for such
space; provided, however, that lLessee shall otherwise have no other respon-
sibility to Lessor for the Equipment during the period of storage includ-
ing, without limitation, no obligation to protect or maintain the Equipment
or to provide any security for the preservation of the Equipment, and
provided, further, that lessor shall and does indemnify and hold 1lessee
harmless from any and all liability which Lessee may incur on sccount of
the Equipment being present on Lessee’s property, including, but not
lizmited to, 11ability for taxes assessed on the Equipment or because of its
storage on lessee’s property, except that Lessee shall be liable for any
personal injury or property damage caused by Lessee’s gross negligence or
willful misconduct. Llessee agrees that Lessor and lessor’s agents shall
have access to the Equipment for dewmonstration and inspection purposes
during Lessee’s normal business hours.

SECTION 25. Avendwments and Miscellaneous.

(a) The terms of this Lease shall not be waived, altered,
modified, emended, supplemented or terminated in any manner whatsoever
except by written instrumcnt signed by the Lessor and the Lessee; pro-
vided, hovever, that no such waiver, alteration, modification, amendment or
supplement shall make any change, and no termination shall be made, which
i prohibited by the Indenture or any Supplement without the consent of
the Trustee.

(b) On expiration or termination of this Lease in accordance
with the terms hereof, the provisions of this Lease shall terminate except
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for those contained in Section 15; provided, however, that all rights
arising hereunder prior to such expiration or termination shall remain in
full force and effect and shall not be affected by such expiration or
termination.

(c) Any provision of this Leese which may be determined by
competent suthority to be prohibited or unenforceable in any jurisdiction
shall, as to such jurisdiction, be ineffective to the extent of such pro-
hibition or unenforceability without invalidating the remaining provisions
hereof, and any such prohibition or unenforceability in eny jurisdiction
shall not invalidate or render unenforceable such provision in any other
jurisdiction. To the extent permitted by applicable law, the Lessee hereby
waives any provision of law which renders any provision hereof prohibited
or unenforceable in any respect,

(d) This Lease shall constitute an agreement of lease and
pothing herein shall be construed as conveying to the Lessee any right,
title or interest in or to the Leased Equipment, except as lessee only.

(e) This Lease shall be governed by, and construed in accordance
with, the laws of the State of New York.

(f) The division of this lLease into sections, the provision of
a table of contents and the insertion of headings are for the convenience
of reference only and shall not affect the construction or interpretation
of this Lease.

(g) This lease may be executed in any number of counterparts
and by the different parties hereto on separate counterparts, all of which
together shall constitute a single instrument, but the counterpart or
counterpart set delivered to the Trustee shall be marked the "Original" and
all other counterparts shall be marked "Duplicate Originals". No security
interest in this Lease may be created through the transfer or possession of
any counterpart set other than the "Original", but any "Duplicate Original"
counterpart or counterpart set shall be valid evidence of this Lease for
any other purpose. '

(h) Although this Lease is dated as of the date first above
written for convenience, the actual dates of execution hereof by the
parties hereto are respectively the dates set forth under the signatures
hereto, and this Lease shall be effective on the latest of such dates.



(1) The Llessor and the lessee agree that for Federal income
tax purposes the Lessor shall be the owner of the Equipment and the Lessee
shall be the lessee thereof, and neither the Lessor nor any Beneficlary
shall elect to treat the Lessee as having acquired the Equipment for
investment tax credit purposes pursuant to Section 48(d) of the Code.

IN WITNESS WHEREOF, the parties hereto have each caused this
Lease to be duly executed by their respective officers thereunto duly
authorized.

By FIRST SECURITY BANK OF UTAH, N.A.,

pot in its individual cepacity, but

solely as Corporate Trustee and on

behalf of the Individual Tru tee,
as Corporark Tru€Dee

o NCMf

Aﬁiﬁorized Officer

Date % J‘?’j /Z7F

KENNECOTT COPPER CORPORATION,
as lessee

By A7 Tean -

Vice President

Date ocroper 19 1978

Address: 16] East 42nd Street
New York, New York 10017
Attention: Vice President

The undersigned hereby certifies that the person executing
this lease on behalf of the Lessee holds the indicated office, was duly
elected thereto and at all relevant times has been a8 duly qualified and

acting officer of the lessee. -

) /////_f/(/f L)

R /7.&' ,.
)

/




STATE OF UTAH, )
)
COUNTY OF SALT LAKE, )

On this /—E5 day of October 1978 before me persorally
appeared WILLIAM C. McGREGOR » to me personally known, who, being
by me duly sworn, says that he 1s an authorized officer of FIRST SECURITY
BANK OF UTAH, NATIONAL ASSOCIATION, that one of the seals affixed to the
foregoing instrument is the corporate seal of said corporation, that said
instrument was signed and sealed on behalf of said corporation by authority
of its Board of Directors and he acknowledged that the execution of the
foregoing instrument was the free act and deed of said corporation.

Tl e

Notary Public

[Notary Seal) My Commission Expires Novemner 15, 1981

My Commission expires

STATE OF NEW YORK, )
)
COUNTY OF NEW YORK, )
On this IQ day of October 1978 before me personally
appeared A.T. ELLIS » to me personally known, who being

by me duly sworn, says that he is a Vice President of KENNECOIT COPPER
CORPORATION, that one of the seals affixed to the foregoing instrument is
the corporate seal of said corporation, that said instrument was signed and
sealed on behalf of said corporation by authority of its Board of Directors
and he acknowledged that the execution of the foregoing instrument was the
free act and deed of said corporation.

Notary Public

{Notary Seal)

My Commission expires

HELEN waTERS
LOTARY rUBLIC. Stete ef Nov v
o, 21-4167¢3
Q::lifed in New: Yorcl go:r‘-

Commiscian Expires March 39, om? 28
1f g
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Croup of
Equipment Quantity

EXHIBIT A
to Lease

DESCRIPTION OF EQUIPMENT

Description

Ore Haulage Switch
Locomotives ~ 1500
H.P. Diesel Electric
Four Traction Motors

Pit Production Locomotives
3000 B.P. Diesel Electric
Six Traction Motor

Pit Production Locomotives
2300 H.P, Diesel Electric
Four Traction Motor

Pit Support Locomotives

Estimated
lessor’s
ldentifying Cost
Numbers Per Itemw
120-122 §475,000
101-107 §700,000 -
790-799 $575,000
701,704 $500,000
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EXKIBIT B
to Lease

CERTIFICATE OF ACCEPTANCE NO.
under

EQUIPMENT LEASE dated as of September 1, 1978 (the Lease) between
FIRST SECURITY BANK OF UTAH, N.A. and THOMAS C. CUTHBERT, as lessor (the
lessor), not in their 4ndividual capacities, but solely as trustees under a
Trust Agreement dated as of September 1, 1978 between them and the Bene-
ficiel Owners therein named and Kennecott Copper Corporation, as lessee
(the Lessee).

l. Items of Equipment

The Lessee hereby certifies that the Items of Equipment set forth
and described in Schedule 1 hereto (which Schedule includes the amount of
the Lessor’s Cost of each such Item), constituting Items of Leased Equip-
ment of the Group of Equipment indicated below, have been delivered to the
location indicated below, inspected by the lessee, found to be in good
order and accepted as Items of Leased Equipment under the Lease, all on the
Date of Acceptance set forth below:

Group of Equipment:

location of Items of Equipment:

Date of Acceptance:

2. Representations by the Lessee

The Lessee hereby represents and warrants to the Llessor, each
Beneficiary, the Trustee, and the Lender, as such terms are defined in the
lease and the Participation Agreement, that on the Date of Acceptance set
forth above:

(1) The lessee has satisfied or complied with all requirements
set forth in the Participation Agreement, in any certificate of the Lessee
and in the Lease to be satisfied or complied with on or prior to such
Date of Acceptance.



EXHIBRIT B
to Lease

(2) No Default or Event of Defsult under the Lease has occurred
and is continuing on such Date of Acceptance.

(3) The Lessee has obtained, and there are in full force and
effect, such insurance policies with respect to each Item of Leased

Equipment accepted pursuant hereto as are required to be obtained under the
terms of the Lease.

KENNECOTT COPPER CORPORATION,
as Lessee

By

Accepted on the Date of Acceptance

set forth 1in paragraph 1 above on

behalf of the Lessor: FIRST SECURITY

BANK OF UTAH, N.A. and THOMAS C.

CUTHBERT, not 4in their individual

capacities, but solely as trustees under

a8 Trust Agreement dated as of September 1,

1978 between them and First Security Bank

of Utah, N A. and Crocker National Bank,
as Lessor

[LESSEE) ’
88 Authorized Representative

By




EXHIBIT B

to Lease
SCHEDULE 1 TO
CERTIFICATE OF ACCEPTIANCE NO,
Description of Equipment and Lessor’s Cost:
Manufacturer Identification New
or or or Lessor’s
Quantity Seller Description Serial Number Used Cost
Total s



Date of Lease:

Beneficiaries:

Rent Cormencement Date:

Late Payment Rate:

Basic Rent Dates:

First Delivery Date:

Final Delivery Date:

Intérgn Rent Date:

First Basic Rent Date:

Llest Besic Rent Date:

Expiration Date:

EXHIBIT C
to Leasz

Croup of Equipment 1
(18~year Basic Lease Term)

As of September I, 1978

First Security Bank of Utah, N.A.
79 South Main Street

Salt Lake City, Utah 84111

Attn: E. S. Cummings

Crocker National Bank

79 New Montgomery Street

San Francisco, CA 94105

Attn: Factoring/Commercial
Finance Division

With Respect to any Item of Leased
Equipment, the date on which the
lLessor makes any payment to the
Seller of such Itenm.

A rate per annum equal to 1.5% over
the Long~Term Debt Rate of 9-3/42
which may change in accordance with
the provisions set forth in Section
l4(e) of the Participation Agreement,
but in no event at a rate per annum
greater than that permitted by
applicable law

Commencing on the First Basic Rent
Date and ending on the Last Basic
Rent Date, April 15, July 15, October
15 and January 15 of each year.
October 1, 1978

December 31, 1978

Janpuary 15, 1979

April 15, 1979 =

January 15, 1997

January 15, 1997



Basic Lease Rate Factor:

Dajly Lease Rate Factor:

lease Extension Periods:

Equipment Marking:

Return of Eguipment:

Investment Credit Percentage:

Depreciable Life:

EXHIBIT C

to Lease
Payment Nos. 1-24 2.4578%%
Payment Nos. 25-48 2.01112+
Payment Nos. 49-72 1.11732% -

1/360th of 120X of the prime interest
rate of Bank of Montreal (California)
(being the best per annum rate of
interest charged by such Bank to its
prime large commercial customers on
short-term unsecured borrowings) in
effect on the Rent Comnmencement Date
with respect to an Item of Leased
Equipment and as adjusted fromo
time to time thereafter to reflect
all changes in such prime interest
rate effective on the pext business
day following each change in such
prime interest rate.

Five extension periods of three years
each.

Ownership subject to & Security
Agreement filed pursuant to Section
20c of the Interstate Commerce Act.

The lessee will at its expense
deliver the Leased Equipment to the
railroad siding at Lark, Utsh.
Expenses of transporting the Leased
Equipment from Lark, Utah shall be
borne by Lessor.

102

A 12-year depreciable 1life pursuant
to section 167(m) of the Code for an
asset described 1in Asset Guidelice
Class No. 00.25.

*The Basic Lease Rate Factors are based.upon an assumed long term
debt rate (Long-Term Debt Rate) of 9-3/4X, which may change in accordance

with the provisions set forth in Section lé4(e) of the Participation Agree-
ment. If the Long-Term Debt Rate does change, the parties hereto agree to
execute such amendments and cther documents as may be necessary to adjust
the Basic Lease Rate Factors and all other terms dependent upon the Long=
Term Debt Rate, including but not limited to the Casualty Values and
Termination Values in order to reflect any such change in the Long-Term

Debt Rate.



Depreciation Method:

Net Selvage Value:

EXRIBIT C
to LlLeagse

200Z-declining balance mwethod switch-
ing to the sun-of-the-years digits
method when wost beneficial to
the Beneficiary and without the prior
consent of the Commissioner of
Internal Revenue utilizing either
the 'modified half-year" or "half-
year" convention pursuant to Reg.
section 1.167(a)-11(c)(2) and taking
into account the Net Salvage Value
of the leased Equipment.
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EXHIBIT D
to Lease

| Group of Equipment 1}
The Casualty Value and Termination Value of each Iteno of Leased
Equipment shall be the percentage of Lessor’s Cost of such Item set
forth opposite the applicable rent payment:

Interim Rent Date

and Casualty Value Termination Value
Basic Rent Payment Number (a) (b) _ (a) (d)
1979 .
Interim Rent Date 0 . 83,7597 2 2
1 , 83,7991
-4 ' 83,7500
3 63,6316
19560
5 63,2028
6 82,6866
7 82,5096
1931 *
8 82,0700
-] 81,5634 ,
10 81,0261
11 80,8100
1982
12 79,7357
13 19,0142
14 75.2280
15 77,3869
1683
16 76,8898
17 75,5468
18 74,5454
19 13,4928
1984
20 72,3881
22 70,0372
23 . 68,7890
1985
24 67,6908
2s 66,5998
27 64,6824
1986 . \
29 62,6353
30 61,5524
3 60,0345
1987 -
32 59,2833 <

33 58,1031

L B « £ ansaD



EXHIBIT D
to Lease

Casuslty Value Termination Value

Basic Rent Pavment Number (2) (b) a
1968 (a) (b)
3¢ 54,3873
37 53,0879
38 §1.7599
39 S, 40860
1649
G 49,0334 49,0334
4} 47,6269 47,6269
ue 4s,2108 Qb,2106
43 4s,177¢2 44,7272
1990 :
“u 43,3254 I 43.,325¢&
45 q1.,8493 ; a1 ,8492
&o €0,3716 ' “u,371¢
a47 IL, 6834 ' 3s.8834
199}
usd 37,3643 37,3843
u9 36,7568 36,7588
50 36,3030 36,3430
51 35,5303 35,5303
1962
52 34,9207 34,9207
53 34,3007 34,3077
1] 33,7006 33,7008
S5 33,0942 33,0842
1963 .
Y 32,4819 32,4819
Se 31,2728 31,272}
S9 20,6697 30,6697
1994
60 30,0690 Jv, 0680
6l 29,6603 29,4603
62 28.8466 e8,8ubb
3 e8,2208 28,2208
1965
6 27,5829 27,5829
-e 65" 26,9257 €6,9257
66 2b, 2626 26,2626
67 25,5867 €5,5667
1998
Lk 20,8978 24,8978
69 24,3887 U 1687
10 23,6728 23,4728
71 22,1430 22,7430
1997
12 20,0000 0000
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. ' o ) Exhibit No. 3
TRUST AGREEMENT

" dated as of September 1, 1978,

among

CROCKER NATIONAL BANK,

FIRST SECURITY BANK OF UTAH,
NATIONAL ASSOCIATION,

and

FIRST SECURITY BANK OF UTAH,
NATIONAL ASSOCIATION,
and
THOMAS C. CUTHBERT, as trustees hereunder

Kennecott Copper Corporation Lease Financing
Number 2 of 1978
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THIS TRUST AGREEMENT dated as of September 1, 1978, among
CROCKER NATIONAL BANK, FIRST SECURITY BANK OF UTAH, NATIONAL

- ASSOCIATION (each hereinafter called a Beneficial Owner) and FIRST

SECURITY BANK OF UTAH, NATIONAL ASSOCIATION, a national banking asso-
ciation (hereinafter called the Corporate Trustee), and THOMAS C.
CUTHBERT (hereinafter called the Individual Trustee, and, together
with the Corporate Trustee, the Owner Trustees). .

WHEREAS the Beneficial Owners desire to create pursuant
hereto a trust for the purposes of acquiring certain equipment,
entering agreements for the financing of a portion of the purchase
price thereof and leasing such equipment to Kennecott Copper
Corporation (hereinafter called the Lessee); and

WHEREAS the Owner Trustees are willing to accept the duties
and obligations imposed hereby on the terms and conditions set forth
herein,

NOW, THEREFORE, in consideration of the premises and of
other good and valuable consideration the parties hereto hereby agree
as follows:

ARTICLE I

AUTHORITY TO.  EXECUTE THE PURCHASE DOCUMENTS,
THE LEASE, THE EQUIPMENT TRUST AGREEMENT ETC.;
DECLARATION OF TRUST

SECTION 1.01. The Beneficial Owners hereby authorize and
direct the Owner Trustees:

(a) to execute and deliver the Equipment Lease dated as of
the date hereof (hereinafter called the Lease), between the Owner
Trustees, as lessor therein, and the Lessee;

(b) to execute and deliver the Equipment Trust Agreement
dated as of the date hereof (hereinafter called the Equipment Trust
Agreement) and the Collateral Assignment of Lease dated as of the
date hereof (hereinafter called the Lease Assignment), each between
the Owner Trustees and United States Trust Company of New York
(herein called the Trustee);

(c) to execute and deliver the Participation Agreement
dated as of the date hereof (hereinafter called the Participation
Agreement) among the Lessee, the parties hereto, and the Lender
therein named);

5263.58
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(d}vto execute and deliver the documents (herein called the
Purchase Documents) necessary to purchase the equipment described in
the Lease (any and all such equipment being hereinafter called the
Units);

(e) to execute and deliver each document referred to in the
Equipment Trust Agreement, the Participation Agreement or the Lease
which the Owner Trustees are to execute;

(f) to accept delivery of.each Unit from time to time

‘delivered to the Owner Trustees under and in accordance with the

terms of the Purchase Documents and to accept delivery of any and all
bills of sale and invoices covering the Units (it being understood
that such acceptance may be made by the Lessee as agent for the Owner
Trustees);

.{(g) to pay to the manufacturer of the Units in payment of
the purchase price of the Units, such funds as the Beneficial Owners
may from time to time furnish the Owner Trustees for such purposes;

(h) subject to the terms of this Trust Agreement, to exer-
cise the rights and perform the duties of the purchaser under the
Purchase Documents, of lessor under the Lease and of obligor under
the Equipment Trust Agreement; and

(i) to take such other action in connection with any of the
foregoing as the Beneficial Owners may from time to time jointly
direct.

SECTION 1.02. The Owner Trustees hereby declare that
they will hold all estate, right, title and interest of the Owner
Trustees in and to the Units, the Lease, the Purchase Documents and
the Equipment Trust Agreement, including, without limitation, all
amounts of rent, insurance proceeds, indemnity and other payments of
any kind for or with respect to any Units, (all such estate, right,
title and interest being hereinafter sometimes called the Trust
Estate), upon the trusts hereinafter set forth for the use and bene-
fit of the Beneficial Owners, pro rata in accordance with their
respective interests in the Trust Estate, subject, however to the

-obligations of the Owner Trustees to make payments to the Trustee in

accordance with the terms of the Equipment Trust Agreement and
subject to the interests of the Trustee in the Trust Estate.

SECTION 1.03. Each Beneficial Owner shall pay to the
Owner Trustees Iin immediately available funds on or before each
Closing Date (as such term is defined in the Participation Agreement)
sufficient funds to enable the Owner Trustees to pay to the manufac-
turer under the Purchase Documents the amounts required to be paid by
the Owner Trustees pursuant thereto. The payments hereinbefore
provided for shall be made by each Beneficial Owner to the Owner

-3-
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"Trustees or for the Owner Trustees' account at such place as shall be
"designated by the Owner Trustees, all in accordance with the terms

and conditions of the Participation Agreement.

SECTION 1.04. The respective interests of the Beneficial
Owners In the Trust Estate shall be in proportion to the actual
investments of each in Units of equipment under the Participation
Agreement. -

ARTICLE II i

RECEIPT, DISTRIBUTION AND APPLICATION OF
INCOME FROM THE TRUST ESTATE

SECTION 2.01. Except as otherwise provided in section
2.04 hereof, the Owner Trustees shall apply each payment of rent or
other payment received by them under the Lease as follows:

(a) Prior to payment in full of the principal of and premi-
um, if any, and interest on the certificates (hereinafter called the
Certificates) issued under the Equipment Trust Agreement, each such
payment shall be applied to the payment of the Owner Trustees' obli-
gations under and pursuant to the Equipment Trust Agreement to the
extent such payments are not otherwise discharged.

(b) After application in accordance with subsection (a) of
this section, the balance, if any, shall be paid to the Beneficial
Owners, in proportion to their respective interests in the Trust

Estate.

SECTION 2.02. Each payment at any time received by the
Owner Trustees from or on behalf of the Lessee pursuant to the
Lessee's indemnities contained in the Lease shall be applied, first,
to any cost or expense or liability incurred or loss suffered by the
Owner Trustees, and second, to payment to the Beneficial Owners, in
proportion to their respective interests in the Trust Estate,

SECTION 2.03. Except as otherwise provided in section
2.04 hereof, any payment received by the Owner Trustees, other than
payments referred to in the previous sections of this Article 1I, for
which provision as to the application thereof is made in the Lease or
the Equipment Trust Agreement shall be applied to the purpose for
which such payment was made in accordance with the terms of the Lease
or the Equipment Trust Agreement ; and any payment received by the
Owner Trustees for which no provision as to the application thereof
is made in the Lease or the Equipment Trust Agreement or in this
Article II shall, unless the Beneficial Owners shall have jointly

-4-
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instructed the Owner Trustees otherwise in writing, be paid to the

" Beneficial Owners, in proportion to their respective interests in the

Trust Estate,

SECTION 2.04. Except as otherwise provided in section
2.02 hereof, each payment received and amount realized by the Owner
Trustees after an event of default under the Equipment Trust
Agreement shall have occurred and be continuing and after the Trustee
shall have declared the Certificates issued thereunder to be due and
payable (including any amount realized by the Owner Trustees from the
exercise of any remedies pursuant to the Lease), as well as all funds
then held or thereafter received by the Owner Trustees as part of the
Trust Estate while such event of default shall be continuing shall be
applied in accordance with the provisions of the Lease as to damages

upon default; the amounts realized by the Owner Trustees as damages
under the Lease shall be applied as follows:

(a) That portion of any sums available for distribution
pursuant to this section 2.04 as shall equal the lesser of (i) the
aggregate amount of all such sums or (ii) the unpaid principal amount
of the Certificates and the accrued but unpaid interest and premium,
if any, owing on the Certificates to the date of distribution by the
Owner Trustees plus all other amounts owing to the Trustee by the
Owner Trustees under the Equipment Trust Agreement, shall be paid by
the Owner Trustees to the Trustee in discharge of the Owner Trustees'
obligations under and pursuant to the Equipment Trust Agreement; and

(b) All amounts remaining after payment in full of the
amounts required to be paid in accordance with subsection (a) (ii) of
this section shall be applied by the Owner Trustees, first, to the
reimbursement of the Owner Trustees for all expenses not reimbursed
under this Trust Agreement, the Lease or otherwise, and second, to

payment to the Beneficial Owners, in proportion to their respective
interests in the Trust Estate.

SECTION 2,0S. Except as otherwise provided in sections
2.02 and 2.04 hereof: .

(a) all payments recelved and amounts realized by the Owner
Trustees under the Lease or otherwise with respect to any Unit
(including, without limitation, all amounts realized upon any sale of
such Unit after the termination of such Lease) to the extent received
or realized at any time after payment in full of the principal of and
interest on the Certificates plus all other amounts owing under the
Equipment Trust Agreement to the Trustee by the Owner Trustees
(subject to the limitations of section 6.2 thereof), and

(b) moneys not included in subsection (a) of this section
or remaining as part of the Trust Estate after payment in full of

5263.58
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amounts required to be paid in accordance with subsection (a) of this
-section,

shall be applied first, to the reimbursement of the Owner Trustees
for all expenses not reimbursed under this Trust Agreement, the Lease
or otherwise and second, to payment to the Beneficial Owners, in pro-
portion to their respective interests in the Trust Estate.

SECTION 2.06. The Owner Trustees shall make payments to
(a) each Beneficial Owner pursuant to this Article II by forwarding
the amount to be paid to such Beneficlial Owner at {ts address: in
the case of Crocker National Bank, at 79 New Montgomery Street, San
Francisco, California 94105, attention of Factoring/Commercial
Finance; and in the case of First Security Bank of Utah, National
Association, at 79 South Main Street, Salt Lake City, Utah 84111,
attention of C.S. Cummings; or as any Beneficial Owner may otherwise
direct in writing, and (b) the Trustee pursuant to this Article II by
paying the amount to be paid to the Trustee in the manner specified
in the Equipment Trust Agreement.

SECTION 2.07. Notwithstanding anything in this Article
II to the contrary, any payments and amounts received by the Owner
Trustees which are required to be paid in any manner specified in the
Equipment Trust Agreement shall be paid in such manner.

ARTICLE III

DUTIES OF THE OWNER TRUSTEES

SECTION 3.01. In the event the Corporate Trustee shall
have knowledge of an Event of Default under the Equipment Trust
Agreement or the Lease, the Owner Trustees shall take such action
with respect to such Event of Default as shall be directed by joint
written notice to the Owners Trustees from the Beneficial Owners,
including, without limitation, the application of moneys furnished by
the Beneficial Owners and moneys in the Trust Estate available for
the purpose in accordance with Article II hereof to the payment of
the principal of and interest and premium, if any, on the
Certificates, subject, however, in all respects to the terms and pro-
visions of the Equipment Trust Agreement and the rights of the
Trustee thereunder, and subject further to the terms of section 3.03
hereof. For all purposes of this Trust Agreement, the Corporate
Trustee shall not be deemed to have knowledge of such an Event of
Default during the period when Certificates are outstanding under the
Equipment Trust Agreement until it receives written notice from a
Beneficial Owner, the Trustee or the Lessee,

-6-
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SECTION 3.02. Subject in all respects to the terms and
provisions of the Equipment Trust Agreement and the Lease and the
rights of the Trustee and the Lessee, respectively, thereunder, and
subject further to the terms of sections 3.01 and 3.03 hereof, upon
the joint written request at any time and from time to time of the
Beneficial Owners, the Owner Trustees will take such of the following
actions as may be specified in such request:

(a) give such notice or direction or exercise such right or
power under the Lease or the Equipment Trust Agreement with respect
thereto or to any Unit; and

(b) after the expiration or earlier termination of the
Lease with respect to a Unit, convey all the Owner Trustees' right,
title and interest in and to such Unit for such account, on such
terms and to such purchaser or purchasers as shall be designated in
such request, or retain, lease or otherwise dispose of such Unit as
shall be designated in such request; and

(c) execute and file any and all required fiduciary tax

returns.

SECTION 3.03, Neither Trustee shall be required to take
any action under section 3.01 or section 3.02 hereof unless the Owner
Trustees shall have been indemnified by the Beneficial Owners, in
manner and form satisfactory to the Owner Trustees, against any
liability , cost or expense (including counsel fees) which may be
incurred in connection with such action. Neither Trustee shall be
required to take any action under section 3.01 or section 3.02
hereof, nor shall any other provision of this Trust Agreement be
deemed to impose a duty on the Owner Trustees to take any action, if
the Owner Trustees shall determine, or shall have been advised by
counsel, that such action is likely to result in personal liability
or is contrary to the terms of the Lease or the Equipment Trust
Agreement or is otherwise contrary to law.

SECTION 3.04. The Owner Trustees shall not have any duty
or obligation to manage, control, use, sell, dispose or otherwise
deal with any Unit or any other part of the Trust Estate, or to
otherwise take or refrain from taking any action under, or in connec-
tion with, the Lease or the Equipment Trust Agreement, except as
expressly provided by the terms of this Trust Agreement or as
expressly provided in joint written instructions from the Beneficial
Owners duly given pursuant to the terms of section 3.0l or section
3.02 hereof; and no implied duties or obligations shall be read into
this Trust Agreement against the Owner Trustees.

SECTION 3,0S5. The Owner Trustees agree that they will
not manage, control, use, sell, dispose or otherwise deal with any
Unit or any other part of the Trust Estate except (a) as required by

-7-
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the terms of the Lease or the Equipment Trust Agreement or (b) in
accordance with the powers granted to, or the authority conferred
upon, the Owner Trustees pursuant to this Trust Agreement or (¢) in
accordance with joint written instructions duly given by the
Beneficial Owners pursuant to section 3.01 or section 3.02 hereof.

SECTION 3.06. The Owner Trustees shall deliver to each
Beneficial Owner a copy of any written notice which either of them
receives pursuant to the Equipment Trust Agreement or the Lease and
will notify each Beneficial Owner of any legal or tax proceedings
instituted against the Owner Trustees with respect to the Lease or
the Units.

SECTION 3.07. Nothing contained in this Article III
shall limit Iin any manner (a) the obligation of the Owner Trustees to
perform and observe all the terms and provisions of the Equipment
Trust Agreement imposed upon the borrower thereunder or (b) the obli-
gations of the Owner Trustees set forth in Article II hereof.

ARTICLE IV

THE OWNER TRUSTEES

SECTION 4.01. The Owner Trustees accept the trusts
hereby created and agree to perform the same but only upon the terms
of this Trust Agreement. The Owners Trustees shall not be answerable
or accountable to the Beneficial Owners under any circumstances
except for their own willful misconduct or gross negligence and
except that, insofar as in performing their undertakings set forth in
this Trust Agreement the Owner Trustees actually receive funds and
insofar as the Owner Trustees receive express written instructions

" from the Beneficial Owners, they shall be held to the same degree of

care and skill in handling such funds and in complying with such
instructions as a prudent man would exercise or use under the circum-
stances in the conduct of his own affairs.

SECTION 4.02. Except in accordance with written instruc-
tions duly furnished pursuant to section 3.02 hereof, and without
limitation of the generality of sections 3.04 and 3.07 hereof, the
Owner Trustees shall have no duty:

(a) to see to any recording, filing or depositing of the
Lease or the Equipment Trust Agreement or of this Trust Agreement, or
of any amendments or supplements thereto or of any other documents
contemplated thereby or to see to the maintenance of any such
recording or filing or depositing or to any rerecording, refiling or
redepositing of any thereof;

$263.58
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(b) to see to any insurance on the Units or to effect or

- maintain any such insurance;

(c) to see to the payment or discharge of any tax, assess-
ment or other governmental charge or any lien or encumbrance of any

kind owing with respect to or assessed or levied against any part of
the Trust Estate;

(d) to confirm or verify any reports of the Lessee other
than to furnish the Beneficial Owner with a copy of each such report
furnished the Owner Trustees by the Lessee pursuant to the Lease; or

(e) to inspect the Units at any time or ascertain or
inquire as to the performance or observance of any of the Lessee's
covenants under the Lease with respect to the Units.

SECTION 4.03, The Owner Trustees make no representation
or warranty to the Beneficial Owners

(a) as to the value, condition or fitness for use of the
Units or as to their title thereto, or any other representation or
warranty with respect to the Units whatsoever;

(b) as to the validity, execution, sufficiency, legality or
enforceability of this Trust Agreement (except as to their own
authority to execute the same and the due execution thereof by the
Owner Trustees), the Equipment Trust Agreement or the Lease or any
document contemplated thereby, or as to the correctness of any state-
ment contained in any thereof; and

(c) with respect to the Lessee's obligations under the
Lease or with respect to the performance or observance of the terms

or conditions of the Equipment Trust Agreement or the Lease by any
party thereto,

and the Owner Trustees shall have no responsibility for any of the
foregoing.

SECTION 4.04. The Owner Trustees shall have no liability
or responsibility hereunder with respect to moneys except to the
extent that such moneys are actually received by the Owner Trustees.
No moneys received by the Owner Trustees hereunder need be segregated
in any manner except to the extent required by law and the Owner
Trustees shall not be liable for any interest thereon..

SECTION 4.0S5. Neither Trustee shall incur any liability
to the Beneficial Owners in acting upon any signature, instrument,
notice, resolution, request, consent, order, certificate, report,
opinion, bond or other document or paper believed by it or him to be
genuine and believed by it or him to be signed by the proper party or

-9
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parties. The\Owner Trustees may accept a copy of a resolution of the

" Board of Directors of any corporation, certified by the Secretary or

an Assistant Secretary of said corporaton, as duly adopted and in
full force and effect, as conclusive evidence that such resolution
has been duly adopted by said Board and that the same {s in full
force and effect. As to any fact or matter the manner of ascertain-
ment of which is not specifically described herein, the Owner
Trustees may for all purposes hereof rely on a certificate, signed by
or on behalf of the proper party executing the same, as to such fact
or matter, and such certificate shall constitute full protection to
the Owner Trustees for any action taken or omitted to be taken in
good faith and reliance thereon. In the administration of the trusts
hereunder, the Owner Trustees may execute any of the trusts or powers
hereof and perform their powers and duties hereunder directly or
through other agents or attorneys and may, with the joint consent of
the Beneficial Owners at the expense of the Trust Estate, seek advice
of counsel, accountants and other skilled persons to be selected and
employed by them, and neither Trustee shall be liable for anything
done, suffered or omitted in good faith by it or him in accordance
with the advice or opinion of any such counsel, accountants or other
skilled persons.

SECTION 4.06. In accepting the trusts hereby created,
the Owner Trustees act solely as trustees hereunder and not in their
individual capacities; and all persons, other than the Beneficial
Owner, having any claim against the Owner Trustees by reason of the

transactions contemplated hereby shall look only to the Trust Estate
for payment or satisfaction thereof.

SECTION 4.07. The Owner Trustees from time to time serv-
ing hereunder shall have the absolute right, acting independently, to
take any action and to exercise any right, remedy, power or privilege
conferred upon the Owner Trustees hereunder; and any action taken by
the Owner Trustees from time to time serving hereunder shall be bind-
ing upon the Owner Trustees and no person dealing with the Owner
Trustees from time to time serving hereunder shall be obligated to
confirm the power and authority of the Owner Trustees to act.

SECTION 4.08. Notwithstanding any provision of this
Trust Agreement to the contrary, the Individual Trustee shall act as
and be such upon the following terms and conditions:

(a) All rights, powers, duties and obligations conferred or
imposed upon the Owner Trustees shall be conferred or imposed solely
upon and solely exercised and performed by the Corporate Trustee
except to the extent that under any laws of any jurisdiction in which
any particular act or acts are to be performed (including the act of
owning and leasing property therein) the Corporate Trustee shall be
incompetent or unqualified to perform such act or acts, in which
event such rights, powers, duties and obligations shall be exercised

-10-
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- and performed by the Individual Trustee. The Individual Trustee

hereby appoints, authorizes and directs the Corporate Trustee to act
as agent for the Individual Trustee to do all acts and execute all
documents to be done and executed pursuant to the terms hereof, and
the Corporate Trustee hereby accepts such appointment.

(b) No power granted by this Agreement to, or which this
Trust Agreement provides may be exercised by the Individual Trustee
except jointly with, or with the consent in writing of, the Corporate
Trustee.

(c) All moneys which may be received or collected by the
Individual Trustee, either as a co-trustee or separate trustee, shall
be paid over to the Corporate Trustee.

(d) The Individual Trustee, to the extent permitted by law,
may at any time by an instrument in writing constitute the Corporate
Trustee or its successor in the trusts hereunder his agent or attor-
ney in fact, with full power and authority to do any and all acts and
things and exercise any and all discretion authorized or permitted by
him, in his behalf and in his name.

(e) In case at any time the Beneficial Owners shall jointly
file with the Corporate Trustee an opinion of counsel to the effect
that it is no longer required that one of the Owner Trustees shall be
an individual, the Individual Trustee shall forthwith cease to be a
trustee, and all powers of the Individual Trustee shall forthwith
terminate, as shall his right, title or interest in and to the Trust
Estate, and no successor to the Individual Trustee shall be appoint-
ed, and all the title, rights, and powers of the Individual Trustee
shall devolve upon the Corporate Trustee alone.

SECTION 4.09. The Corporate Trustee represents and war-
rants that:

(a) The Corporate Trustee is a national banking association
duly organized and validly existing in good standing under the laws
of the United States and has the corporate power and authority to
enter into and perform its obligations under this Agreement;

(b) this Agreement has been duly executed and delivered by
one of the officers of the Corporate Trustee who is duly authorized
to execute and deliver this Agreement on behalf of the Corporate
Trustee and, assuming due authorization, execution and delivery by
the Beneficial Owners, is a legal, valid and binding agreement
enforceable in accordance with its terms, and the trust created
hereby creates for the Beneficial Owners the beneficial interest in
the Trust Estate it purports to create; and
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(c) the execution and delivery by the Corporate Trustee of
this Agreement is not, and the performance by the Corporate Trustee
of {ts obligations hereunder will not be, inconsistent with its
charter or by-laws, do not and will not contravene any law, govern-
mental rule or regulation, judgment or order applicable to it under
Federal banking law or the law of the State of Utah, or any subdivi-
sion or agency thereof, and do not and will not contravene the provi-
sions of, or constitute a default under, any indenture, mortgage,
contract or other instrument to which it is a party or by which it is
bound or require the consent or approval of, the giving of notice to,
the registration with or the taking of any action in respect of or
under Federal banking law or the law of the State of Utah or any sub-
division or agency thereof by, any Federal, state or local governmen-
tal authority or agency, except such as have been obtained, given or
accomplished.

SECTION 4.10. The Owner Trustees shall be entitled to
receive reasonable compensation for their services and to be reim-
bursed for their reasonable expenses hereunder and under the
Equipment Trust Agreement and the Lease.

SECTION 4.1l. ©No Trustee hereunder shall be personally
liable by reason of any act taken, omitted or suffered by any other
Trustee hereunder.

ARTICLE V

. THE BENEFICIAL OWNERS

SECTION 5.01. Each Beneficial Owner hereby severally, in
proportion to its respective interest in the Trust Estate, agrees,
whether or not any of the transactions contemplated hereby shall be
consummated, to assume liability for, and does hereby indemnify, pro-
tect, save and keep harmless the Owner Trustees and their respective
successors, assigns, legal representatives, agents and servants, from
and against, any and all liabilities, obligations, losses, damages,
penalties, taxes (the term taxes or the term tax as used in this sec-
tion 5.01 shall include all taxes specifically related to this Trust
Agreement and the Trust Estate created hereby excluding, however, any
income taxes on fees or other compensation received by the Owner
Trustees in their capacity as Owner Trustees), claims, actions,
suits, costs, expenses or disbursements (including legal fees and
expenses) of any kind and nature whatsoever which may be imposed on,
fincurred by or asserted against the Owner Trustees (whether or not
also indemnified against by the Lessee under the Lease or also
indemnified against by manufacturer(s), other vendor(s) or seller(§)
or any other person) in any way relating to or arising out of this
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Trust Agreement, the Lease or the Equipment Trust Agreement or any
document contemplated thereby, or the performance or enforcement of
any of the terms of any thereof, or in any way relating to or arising
out of the manufacture, purchase, acceptance, rejection, ownership,
delivery, lease, possession, use, operation, condition, sale, return,
storage or other disposition of the Units (including, without limita-
tion, latent and other defects, whether or not discoverable, and any
claim for patent, trademark or copyright infringement), or in any way
relating to or arising out of the administration of the Trust Estate
or the action or inaction of the Owner Trustees hereunder, except
only in the case of willful misconduct or gross negligence on the
part of the Owner Trustees in the performance of thelir duties
hereunder. The indemnities contained in this section 5.01 shall sur-
vive the termination of this Trust Agreement. In addition, if neces-
sary, the Owner Trustees shall be entitled to indemnification from
the Trust Estate for any liability, obligation, loss, damage, penal-
ty, claim, action, suit, cost, expense or disbursement indemnified
against pursuant to this section 5.01 to the extent not reimbursed by
the Lessee, manufacturer(s), other vendor(s) or seller(s), the
Beneficial Owners or any other person; and, to secure the same, the
Owner Trustees shall have a lien on the Trust Estate prior to any
interest therein of the Beneficial Owners.

SECTION 5.02. Each Beneficial Owner will promptly pay or
discharge any and all amounts claimed by any party arising from or
through any action or inaction of such Beneficial Owner, which, if
unpaid, might became a lien, claim, security interest or other encum-
brance (other than the security interest created by the Equipment
Trust Agreement) upon or with respect to the Trust Estate and will
promptly discharge any such lien, claim, security interest or other
encumbrance which arises. 1In the event that such Beneficial Owner
shall fail to so discharge any such encumbrance, the Owner Trustees
or any other Beneficial Owner may, but shall have no duty to, dis-
charge any such encumbrance, and shall be indemnified and reimbursed
therefor by such Beneficial Owner.

SECTION 5.03. Each Beneficial Owner represents and war-
rants that (a) it is validly existing and in good standing under the
laws of the jurisdiction of its incorporation, with adequate corpo-
rate power to enter into this Agreement, (b) this Agreement has been
duly authorized, executed and delivered by such Beneficial Owner and
is a legal and valid instrument, binding on such Beneficial Owner,
and (¢) the execution, delivery and performance of this Agreement by
such Beneficial Owner and the execution, delivery and performance of
this Agreement, the Lease,.the Equipment Trust Agreement and the
Lease Assignment by the Owner Trustees will not contravene the provi-
sions of the certificate of incorporation or by-laws of such
Beneficial Owner or any provisions of the laws of the United States
or any State thereof to which such Beneficial Owner is subject or any
governmental rule or regulation applicable to such Beneficial Owner
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"or result in any violation of or be in conflict with or constitute a

default under or subject the Trust Estate to any lien of any inden-
ture or other agreement to which such Beneficial Owner is a party or
by which such Beneficial Owner or its property is bound.

ARTICLE VI
TRANSFER OF THE BENEFICIAL OWNERS' INTEREST

SECTION 6.01. Neither Beneficial Owner shall be entitled
to assign,, convey or otherwise transfer any of its right, title or
interest in and to this Trust Agreement or the Trust Estate, except
that all, but not less than all, of its right, title and interest in
and to this Trust Agreement or the Trust Estate may be assigned, con-
veyed or transferred by a Beneficial Owner to (i) any subsidiary,
parent or affiliate corporation of such Beneficial Owner, or (ii) to
any banking or financial institution having a combined capital and
surplus of at least $25,000,000 (such transferee to whom such inter-
est in the Trust Estate may be assigned, conveyed or transferred
being hereinafter referred to as Transferee); provided, however that
such Beneficial Owner shall have received the prior written consent
of the other Beneficial Owner. 1In the event of and as a condition to -
any such assignment, conveyance and transfer, the Transferee shall
become a party to this Trust Agreement and agree to be bound by all
the terms of and undertake all the obligations of a Beneficial Owner
contained in this Trust Agreement in such manner as is satisfactory
to the Owner Trustees. No such assignment, conveyance or transfer
shall violate any provision of law or regulation to create a rela-
tionship which would be in violation thereof or derogate the rights
of the Trustee under the Equipment Trust Agreement. In any event,
until the transferring Beneficial Owner shall have received the prior
written consent of the Owner Trustees and the Trustee, and without
limiting the primary liability of the Transferee, such Beneficial
Owner shall remain secondarily liable to perform the obligations
undertaken but not performed by such Transferee. Upon any such dis-
position by a Beneficial Owner to a Transferee as above provided,
such Transferee shall be deemed a Beneficial Owner for all purposes
hereof, and shall be deemed to have made all the payments previously
made by the Beneficial Owner; and each reference herein to a
Beneficial Owner shall thereafter be deemed a reference to such
Transferee. .

SECTION 6.02. If a Beneficial Owner shall propose to
transfer its interests hereunder pursuant to section 6.01 hereof, it
shall give written notice to the Owner Trustees, the other Beneficial
Owner and the Trustee specifying the name and address of the proposed
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.Transferee, and enclosing the agreement or agreements referred to in
sald section 6.01. '

ARTICLE VII

SUCCESSOR OWNER TRUSTEES

SECTION 7.01. (a) Either Trustee or any successor
thereto may resign at any time without cause by giving at least 30
days' prior written notice to the Beneficial Owners, such resignation
to be effective on the date of appointment of a successor trustee as
hereinafter provided. In addition, the Beneficial Owners may at any
time remove either” Trustee without cause by a joint instrument in
writing delivered to such Trustee. In the case of the resignation or
removal of the Corporate Trustee, the Beneficial Owners shall appoint
a successor corporate trustee by a joint instrument signed by the
Beneficial Owners. If the Beneficial Owners shall not have appointed
a successor corporate trustee within 30 days after such resignation
or removal, the Corporate Trustee shall continue as Corporate Trustee
and may apply to any.court of competent jurisdiction to appoint a
successor corporate trustee to act until such time, if any, as a suc-
cessor shall have been appointed by the Beneficlal Owners as above
provided. Any successor corporate trustee so appointed by such court
shall i{immediately and without further act be superseded by any suc-
cessor corporate trustee appointed by the Beneficial Ownlers within
one year from the date of the appointment by such court. In case at
any time the Individual Trustee shall resign or shall be removed or
shall die or shall become incapable of acting, a successor may be
appointed by the Beneficial Owners and the Corporate Trustee and,
upon the regquest of the Corporate Trustee, the Beneficial Owners
shall for such purpose join with the Corporate Trustee in the execu-
tion, delivery and performance of all instruments and agreements nec-
essary or proper to appoint such successor. In the event that the
Beneficial Owners shall not have joined in such appointment within
fifteen days after the receipt by it of a request so to do, the
Corporate Trustee alone shall have power to make such appointment.

A successor trustee hereunder shall be deemed a Trustee for
all purposes hereof, and each reference herein to the Owner Trustees
shall thereafter be deemed to include such successor.

(b) Any successor trustee, whether appointed by a court or
by the Beneficial Owners or the Corporate Trustee, shall execute and
deliver to its or his predecessor trustee an instrument accepting
such appointment, and _thereupon such successor trustee, without
further act, shall become vested with all the estates, properties,
rights, powers, duties and trusts of the predecessor trustee in the
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- trusts hereunder with like effect as if originally named as Trustee

herein; but nevertheless upon the written request of such successor
trustee such predecessor trustee shall execute and deliver an f{nstru-
ment transferring to such successor trustee, upon the trusts herein
expressed, all the estates, properties, rights, powers and trusts of
such predecessor trustee, and such predecessor trustee shall duly
assign, transfer, deliver and pay over to such successor trustee any
property or moneys then held by such predecessor trustee upon the
trusts herein expressed. _

(¢) Any successor to the Corporate Trustee, however
appointed, shall be a bank or trust company having a combined capital
and surplus of at least $25,000,000. Any successor to the Individual
Trustee shall always be an 1ndividua1 but no such successor to the
Individual Trustee shall be appointed by the Beneficial Owners with-
out the approval of the Corporate Trustee, which may be exptessed by
joining in the instrument of appointment.

(d) Any corporation into which the Corporate Trustee may be
merged or converted or with which it may be consolidated, or any cor-
poration resulting from any merger, conversion or consolidation to
which the Corporate Trustee shall be a party, or any corporation to
which substantially all the corporate trust business of the Corporate
Trustee may be transferred, shall, subject to the terms of this sec-
tion 7.01, be the Corporate Trustee under this Trust Agreement with-
out any further act.

(e) A successor trustee shall have the same duties, powers
and discretion conferred herein on the Owner Trustees. A successor
trustee may accept the assets of the Trust Estate delivered to it by
its predecessor trustee as constituting the entire Trust Estate, and
shall not be required to take any action to determine what consti-

tutes the Trust Estate or to obtain possession of any assets thereof

or to investigate any acts, omissions or misconduct of his predeces-
sor trustee.

ARTICLE VIII

SUPPLEMENTS AND AMENDMENTS TO THIS TRUST
AGREEMENT AND OTHER DOCUMENTS

SECTION 8.01. At any time and from time to time, upon
the joint written request of the Beneficial Owners (a) the Owner
Trustees and the Beneficial Owners shall execute a supplement hereto
for the purpose of adding provisions to, or changing or eliminating
provisions of, this Trust Agreement as specified in such request,
provided, however, that such supplement shall be effective only upon
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. the written consent thereto of the Trustee and (b) the Owner Trustees

shall enter into or consent to such written amendment of or supple-~
ment to the Lease or the Equipment Trust Agreement as the Lessee, or
the Trustee, as the case may be, may agree to and as may be specified
in such request, or execute and deliver such written waiver or modi-
fications of the terms of the Lease or the Equipment Trust Agreement
as may be specified in such request. It shall not be necessary for
any such written request to specify the particular form of the pro-
posed document to be executed pursuant to this section 8.01, but it
shall be sufficient if such request shall indicate the substance
thereof.

SECTION 8.02. If in the opinion of the Owner Trustees,
or either of them, any document required to be executed pursuant to
the terms of section 8.01 hereof imposes any additional or greater
liability or duty or responsibility on, or limits or decreases any

right of, or immunity or indemnity in favor of, the Owner Trustees

under this Trust Agreement or under the Equipment Trust Agreement or
under the Lease in respect of which such document is proposed to be
executed, the Owner Trustees, or either of them, may decline to exe-
cute such document.

ARTICLE IX

MISCELLANEOUS

SECTION 9.01. In the event of any dispute with respect
to delivery or ownership or right to possession of any funds or docu-
ments or any other assets constituting part of the Trust Estate or
held by the Owner Trustees, the Owners Trustees may, without liabil-
ity to the Beneficial Owners, retain such funds, documents or assets
until such dispute has been settled by agreement of the parties, or
by final order, decree or judgment of a tribunal having jurisdiction,
or the Owner Trustees may, at their option, deposit such funds, docu-
ments or assets with the clerk of any state or federal court having
jurisdiction and interplead the disputing claimants.

SECTION 9.02. This Trust Agreement and the trusts cre-
ated hereby in any event shall terminate and this Trust Agreement
shall be of no further force or effect upon the earlier of (a) the
sale, transfer or other final disposition by the Owner Trustees of
all property, including all right, title and interest of the Owner
Trustees in and to the Equipment Trust Agreement, the Lease and all
the Units at any time part of the Trust Estate and the final distri-
bution by the Owner Trustees of all money, other property and
proceeds constituting the Trust Estate, or (b) 21 years less one day
after the death of the last surviving individual who is a member of
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~ the firm of Ray, Quinney and Nebeker of Salt Lake City, Utah, on the

date hereof; otherwise this Trust Agreement and the trusts created
hereby shall continue in full force and effect in accordance with the
terms hereof.

.SECTION 9.03. At any time after the obligations of the
Owner Trustees under the Equipment Trust Agreement have been ful-
filled and the certificates issued thereunder fully paid and dis-
charged, but not until such time, the Beneficial Owners may upon
delivery of joint written instructions to such effect to the Owner
Trustees, revoke this trust with respect to all, but not less than
all, the Units subject to the provisions of the Lease, and thereupon
vest in themselves title to such Units and the moneys or other prop-
erty, proceeds and rights comprising the Trust Estate jointly, in
accordance with their respective interests in the Trust Estate. Upon
receipt of such instructions, the Owner Trustees shall transfer to
the Beneficial Owners all such Units and the moneys or other proper-
ty, proceeds and rights comprising the Trust Estate and the trusts
created hereby with respect to such Units and the Lease shall there-
upon terminate.

SECTION 9,04, The Beneficial Owners shall not have legal
title to any part of the Trust Estate. No transfer, by operation of
law or otherwise, of the right, title and interest of any Beneficial
Owner in and to the Trust Estate or hereunder shall operate to termi-
nate this Trust Agreement or the trusts hereunder or entitle any
creditor, successor or transferee of any Beneficial Owner to an
accounting or to the transfer to it of legal title to any part of the
Trust Estate. '

SECTION 9.0S. Any assignment, sale, transfer or other
conveyance by the Owner Trustees of the interest of the Owner
Trustees in the Equipment Trust Agreement or the Lease or any Unit,
made pursuant to the terms of the Equipment Trust Agreement or the
Lease, shall bind the Beneficial Owner and shall be effective to
transfer or convey all right, title and interest of the Owner
Trustees in and to the Equipment Trust Agreement, the Lease or such
Unit. No purchaser or other grantee shall be required to inquire as
to the authorization, necessity, expediency or regularity of such
assignment, sale, transfer or conveyance or as to the application of
any sale or other proceeds with respect thereto by the Owner
Trustees.

SECTION 9.06. Unless otherwise expressly specified or
permitted by the terms hereof, all communications and notices pro-
vided for herein shall be in writing and shall become effective when
deposited in the United States mail, with proper postage for first
class mail, prepaid, and addressed with the full name and address of
the appropriate party set forth below:
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if to the Owner Trustees, at 79 South Main Street, .
Salt Lake City, Utah 84111, attention of
Trust Division, Corporate Trust Department;

if to Crocker National Bank,

at 79 New Montgomery Street,

San Francisco, California 94104,

attention of Factoring/Commercial Finance,

i1f to First Security Bank of Utah, National
Association, at

79 South Main Street,

Salt Lake City, utah 84111,

attention of C.S. Cummings;

or such other address as any party hereto shall furnish to the other
parties by notice in writing, as aforesaid.

SECTION 9.07. This Trust Agreement shall be governed by,
and be construed in accordance with, the laws of the State of Utah.
Any provision of this Trust Agreement which is prohibited or unen-
forceable in any jurisdiction shall, as to such jurisdiction, be
ineffective to the extent of such prohibition or unenforceability
without invalidating the remaining provisions hereof, and any such
prohibition or unenforceability in any jurisdiction shall not invali-
date or render unenforceable such provision in any other
jurisdiction. .

SECTION 9.08. No term or provision of this Trust
Agreement may be changed, waived, discharged or terminated orally,
but only by an instrument in writing signed by the party (whether or
not a party hereto) against whom enforcement of the change, waiver,
discharge or termination is sought; and any waiver of the terms
hereof shall be effective only in the specific instance and for the
specific purpose given.

SECTION 9.09. This Trust Agreement may be executed in
any number of counterparts and by the different parties hereto on
separate counterparts, each of which, when so executed and delivered,
shall be deemed to be an original, but all such counterparts shall
together constitute but one and the same instrument.

SECTION 9.10. All ‘covenants and agreements contained
herein shall be binding upon, and inure to the benefit of, the Owner
Trustees and thelr successors and assigns, and the Beneficial Owner
and {ts successors and, to the extent permitted by Article VI hereof,
its assigns. Any request, notice, direction, consent, waiver or
other instrument or action by the Beneficial Owner shall bind its
successors and assigns. The Trust created hereby is for the benefit
of the Trustee as well as the Beneficial Owners, and the covenants,
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agreements, representations and warranties contained herein are

expressly made for the benefit of, and may be enforced by, the
Trustee, in consideration of the agreements contemplated by the
Equipment Trust Agreement and the Participation Agreement.

SECTION 9.11. The headings of the various articles
herein are for convenience of reference only and shall not define or
limit any of the terms or provisions hereof.

IN WITNESS WHEREOP, the Beneficial Owners and the Corporate
Trustee, each pursuant to due corporate authority, have caused this
instrument to be executed in their respective corporate names by duly
authorized officers, and the Individual Trustee has duly executed
this instrument, all as of the date first above written.

PIRST SECURITY BANK OF UTAH,
NATIONAL ASSOCIATION,
as trustee hereunder

by /s/ William C. McGregor
Authorized Officer

THOMAS C. CUTHBERT

/s/ Thomas C. Cuthbert

CROCKER NATONMAL BANK

by /s/ Edmund P, Wysocki
Vice President
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PIRST SECURITY BANK OF UTAH,
NATIONMAL ASSOCIATION,
as Beneficial Owner hereunder,

by /s/ C.S. Cummings
Authorized Officer

Poaniih PN N C O S OR)
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SECURITY AGREEMENT

TEIS SECURITY AGREEMENT dated as of September 15, 1980
(the "Security Agreement") between First Security Bank of Idaho,
N.A. (the "Secured Party"), whose address is 119 North Ninth
Street, Bolse, Idaho 83707, Attention: » and
First Security Leasing Company (the "Debtor™), whose address is 79
South Main Street, Salt Lake City, Utah, 84111
Attention: President.

RECITALS:

A. The defined terms used in this Security Agreement shall have
the respective meanings indicated in Section 1 unless elsewhere
defined or the context shall otherwise require, .
B. The Debtor has entered into a Participation Agreement dated as
of September 15, 1980 (the "Participation Agreenment®™) with the
Lessee and Secured Party which, among other things, provides for
the commitment of the Secured Party to make and advance to the
Debtor on each Closing Date under the Participation Agreement sums
not exceeding an aggregate of $3,340,400, to be evidenced by the
Secured Notes (the "Notes") of the Debtcr to be dated the date of
their issuance, to bear interest prior to maturity at the rate of
13-1/8% per annum, to be expressed to be payable {n installments as
described in Schedule 1 to the Participation Agreement and to
otherwise be substantially in the form attached as Exhibit A to
this Agreement.

c. The proceeds of the Notes are to be applied by the Debtor to
finance a portion of the Purchase Price of Equipment leased to the
Lessee under the Lease.

D. All of the requirements of law have been fully complied with
and all other acts and things necessary to make this Security
Agreement a valid, binding and legal instrument to secure the
Indebtedness Eereby Secured have been done and performed.

NOW THEREFORE, in consideration of the premises and of
the sum of Ten Dollars received by the Debtor from the Secured
Party and other good and valuable consideration, the receipt
whereof is hereby acknowledged, and in order to secure the payment
of all principal of and interest on the Notes according to their
tenor and effect, and to secure the payment of all other
Indebtedness Hereby Secured and the performance and observance of
the covenants and conditions contained in the Notes, this Security
Agreement and the Participation Agreement, the Debtor hereby grants
the Secured Party, its successors and assigns, a security interest
in the following described property (all of which property is
hereinafter collectively referred to as the "Collateral®):

Page 1/Disc 284/D.3/09:02:80/1ip



DIVISION I

_ The equzpment described in Annex A to this Security
Agreement (the "Equipment™) constituting the Equipment leased and
delivered under the Lease (the "Leased Equipment®), together with
all renewals and restorations of, and all accessions to, any and
all of said Leased Equipment which become the property of Debtor,
togethe: with all the rents, issues, proceeds, insurance proceeds,
income, profits and avails therefrom (but excepting and reserving,
however, any amounts due or to become due Lessor, either directly
or indirectly, under Sections 16 or 9(8) of the Lease and any
insurance or other indemnity payable to Lessor under the terms of
the Lease (the "Excepted Rights”")); and

DIVISION 11

All right, title and interest of the Debtor, as lessor,
in, under and to the Lease and all rents and other sums due and to
become due thereunder including any and all extensions or renewals
thereof (but excepting and reserving, however, any Excepted
Rights); it being the intent and purpose hereof that the assignment
and transfer to the Secured Party of said rents and other sums due
and to become due under the Lease shall be effective and operative
immediately and shall continue in full force and effect and the
Secured Party shall have the right to collect and receive said
rents and other sums for application in accordance with the
provisions of Section 4 hereof at all times during the period from
and after the date of this Security Agreement until the Indebted-
ness Hereby Secured has been fully paid and discharged;

SUBJECT, HOWEVER, to Permitted Encumbrances referred to
in Section l.1 hereof.

SECTION 1. DEFINITIONS:

The following terms shall have the following meanings for
all purposes of this Security Agreement:

l.l. Terms Specifically Defined Herein.

"Basic Rent" for the purpose of this agreement shall
mean the rent specified in Section 3(b) of Lease.
[}
"Default® shall mean any event which would constitute an
Event of Default if any requirement in connection therewith for the
giving of notice, or the lapse of time, or the happening of any
further condition, event or act had been satisfied.

"Event of Default” shall mean any of the events referred
to in Section 5.1 hereof.
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“Indebtedness Bereby Secured®" shall mean the Notes anc
all principal thereof (and premium, if any) and interest th=racn
and all additional amounts and other sums at any time due and c.ing
from or required to be paid by the Debtor under the terms of the
Notes, this Security Agreement or the Participation Agreement.

“Lease" shall mean the Equipment Lease dated as of
September 15, 1980 between the Debtor, as lessor, and the Lessee,
as lessee, including each and every Certificate of Acceptance
thergtg, as such Lease may from time to time be supplemented or
amended.

"Lessee” shall mean Kennecott Corporation, a New Y»ork
corporation, and any corporation which succeeds thereto by mercaer
or consolidation or which acquires all or substantially all of t-e
assets thereof,

*Permitted Encumbrances®” shall mean the interest of the
Lessee under the Lease and Liens for taxes either not yet due cr
being contested in good faith with due diligence and by appropriate

proceedings, inchoate materialmen's, mechanics', workmen's,

repairmen's, employees' or other like Liens arising in the ordinary
course of business and not delinquent, and any Jjudgment Lien if
execution on such judgment shall have been stayed.

. 1.2. Terms Defined in the lLease or Participation Aarze-
ment Incorporated Herein by Reference. "Basic Rent C[2t=2:z°

- "Casualty Value® "Interim Rent Date" "Item of Leased nqulpma ",

“Liens™ and "Termination Value" shall have the meanings assicnagd
thereto in the Lease. *Purchase Price™ shall have the mezning
assigned thereto in the Participation Agreement.

SECTION 2. COVENANTS AND WARRANTIES:

The Debtor covenants, warrants and agrees as follows:

2 2.1. Debtor's Duties. The Debtor covenants and agrees
well and “truly to perform, abide by and to be governed ard
restricted by each and all of the terms, provisions, restricticnas,
covenants and agreements binding upon it under the Participation
Agreement, and in each and every supplement thereto or amendment

thereof which may at any time or from time to time be executec -~=71 .

delivered by the parties thereto or their successors and assigns,
to the same extent as though each and all of said te:as,
provisions, restrictions, covenants and agreements were fully set
out herein and as though any amendment or supplement to the
Participation Agreement were fully set out in an amendment OoOf
supplement to this Security Agreement.



2.2. Warranty of Title. The Debtor has the right, power
and authority to grant a security interest in the Collateral to the
Secured Party for the uses and purposes herein set forth; and the
Debtor will warrant and defend the title to the Collateral against
all claims and demands of persons claiming by, through or under the
Debtor (excepting only Permitted Encumbrances). Without limiting
the foregoing, there is no financing statement in which the Debtor
is named as, or which the Debtor has signed as, debtor now on file
in any public office covering any of the Collateral excepting any
such financing statements which may be filed in respect of and for
the security interest provided for herein. :

2.3. Further Assurances. The Debtor will, at its own
expense, do, execute, acknowledge and deliver all and every further
acts, deeds, conveyances, transfers and assurances necessary oOr
proper for the better assuring, conveying, assigning and confirming
unto the Secured Party all of the Collateral, or property intended
so to be, whether now owned or hereafter acquired. Without
limiting the foregoing, but in furtherance of the assignment of
certain rents and other sums due and to become due under the Lease,
the Debtor covenants and agrees that it will notify the Lessee of
such assignment.

2.4. After-Acquired Proverty. Any and all property
described or referred to in the granting clauses hereof which is
hereafter acquired shall ipso facto, and without any further
conveyance, assignment or act on the part of the Debtor or the
Secured Party, become and be subject to the security interest
herein granted as fully and completely as though specifically
described herein, but nothing in this Section 2.4 contained shall
be deemed to modify or change the cobligation of the Debtor under
Section 2.3 hereof.

2.5. Recordation and Filing. The Debtor will cause this
Security Agreement and the Lease and all supplements hereto or
thereto, and 21l financing and continuation statements and similar
notices required by applicable law, at all times to be kept,
recorded and filed at the expense of the Lessee in such manner and
in such places as may be required in order fully to preserve and
protect the rights of the Secured Party hereunder.

2.6. Right of Secured Party to Perform Certain Cove-

"nants. If Lessee shall fail to comply with the covenants_in the
Lease with respect to procuring insurance or maintaining the Leased

Equipment in repair and free of liens, the Secured Party may make
advances to perform the same to the extent permitted under Section
26 of the Llease, and Debtor agrees that the Secured Party may
exercise the rights of Debtor as Lessor under the Lease to collect
all sums so advanced.
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. _ . 2.7. Modifications of the Lease and Disposition of the
Leased Equipment. The Debtor will not:

(a) without the prior written consent of Secured
Party, declare a default or exercise the remedies of the Lessor
under, or terminate, modify or accept a surrender of, or offer or
permit any termination, modification or surrender of, the Lease
(except as otherwise expressly provided herein) or by affirmative
act consent to the creation or existence of any mortgage or other
lien to secure the payment of indebtedness upon the leasehold
estate created by the Lease or any part thereof; or

(b) receive or collect or permit the receipt or
collection of any Basic Rent payment under the Lease prior to the
date for payment thereof provided for by the Lease or assign,
transfer or hypothecate (other than to the Secured Party) any Basic
Rent payment assigned hereunder then due or to accrue in the future
under the Lease in respect of the Leased EqQuipment; or

(¢) sell, mortgage, transfer, assign or hypothe-~
cate (other than to the Secured Party) its interest in the Leased
Equipment or any part thereof or in any amount to be received by it
from the use or disposition of the Leased Equipment.

2.8, Power of Attorney in Respect of the Lease. The
Debtor does hereby irrevocably constitute and appoint the Secured
Party its true and lawful attorney with full power of substitution,
for it and in its name, place and stead, to ask, demand, collect,
receive, receipt for, sue for, compound, and give acquittance for
any and all rents, income and other sums which are assigned -under
Division II of the granting clause hereof with £full power to
settle, adjust or compromise any claim thereunder as fully as the
Debtor could itself do, and to endorse the name of the Debtor on all
commercial paper given in payment or in part payment thereof, and
in its discretion to file any claim or take any other action or
proceedings, either in its own name or in the name of the Debtor, or
otherwise, which the Secured Party may deem necessary Or
appropriate to collect any and all sums which may be or become due
or payable under the Lease or which may be necessary or appropriate
to protect and preserve the right, title and interest of the
Secured Party in and to such rents and other sums and the security
intended to be afforded hereby.

- - —

_SECTION 3., POSSESSION, USE AND RELEASE OF PROPERTY:

3.1. While the Debtor is not in default hereunder it
shall be suffered and permitted to remain in full possession,
enjoyment and control of the Leased Eguipment and to manage,
operate and use the same and each part thereof with the right and
franchises appertaining thereto; provided, always, that the
possession, enjoyment, control and use of the -Leased Egquipment
shall at all times be subject to the observance and performance of
the terms of this Security Agreement.
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It is expressly understood that the use and possession of
the Leased Equipment by the Lessee under and subject to the Lease
shall not constitute a violation of this Section 3.1 or any other
provision of this Security Agreement.

3.2. So long as no Event of Default referred to in the
Lease has occurred and is continuing, the Secured Party shall
execute a release in respect of the Leased Equipment designated by
the Lessee for settlement pursuant to the provisions of Sections 11
and 23 of the Lease upon receipt of (i) written notice from the
Lessee and (ii) settlement by the Lessee for such part of the
Leased Equipment in compliance with Sections 11 and 23 of the
Lease, respectively.

SECTION 4. APPLICATION OF ASSIGNED RENTALS AND CERTAIN OTEZR
MONEYS RZICEIVED BY THEE SECUKED PARTY:

4.1. Except to the extent provided for in this Sectiom
4, the Notes shall not be subject to prepayment or redemption in
whole or in part at the option of the Debtor prior to the expressed
maturity date thereof.

4.2. As more fully set forth in Division II of the
granting clauses hereof the Debtor has granted the Secured Party a
security interest in certain of the rents and other sums due and to
become due under the Lease as security for the Notes. So long as no
Event of Default has occurred and is continuing:

(a) Basic Rent. The amounts from time to time
received by the Secured Party which constitute .payment of the
installments of Basic Rent under the Lease shall be applied first,
to the payment of the installments of principal and interest (and
in each case first to interest and then to principal) on the Notes
which have matured or will mature on or before the due date of such
installments of Basic Rent which are received by the Secured Party
and second, the balance, if any, of such amounts shall be paid to or
upon the order of the Debtor on such due date. ‘

({b) Supplemental Payments and Indemnities. The

‘amounts, if any, from time to time received by the Secured Party

which constitute payments under the Lease other than any payments
of Basic Rent described in Section 4.2(a) hereof, Casualty Value
under Section 11 of the Lease, Termination Value under Section 23
of the Lease and any such amounts which under the terms of the
Lease are payable directly to the Secured Party, shall be paid to
or upon the order of the Debtor or such other person to whom such
amounts are payable.
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(c) Casualty Value and Termination Pavments. The
amounts received by the Secured Party which constitute payment by
the Lessee of the Casualty Value or Termination Value with respect
to any Item of Leased Equipment pursuant to Sections 1l or 23 of the
Lease shall be applied as follows:

(i) First, the payment of an amount equal to
the accrued and unpaid interest on that portion of the Notes
to be prepaid pursuant to the following subparagraph;

(ii) Second, an amount equal to the Loan Value
of the Item of Leased Equipment for which settlement is then
being made shall be applied to the prepayment of the Notes so
that each of the remaining installments of each Note shall be
reduced in the proportion that the principal amount of the
prepayment bears to the unpaid principal amount of the Notes
immediately prior to the prepayment; and

(iii) Third, the balance, if any, of such
amounts held by the Secured Party after making the
applications provided for by the preceding subparagraphs (i)
and (ii) shall be released to or upon the order of the Debtor
on the date of payment of the amounts provided in the
preceding clauses (i) and (ii).

For purposes of this Section 4.2(c), the "Loan Value" in respect of
any Item of Leased Egquipment, shall be an amount egual to the
product of (A) a fraction, the numerator of which is an amount
equal to the Purchase Price of such Item of Leased Equipment for
which settlement is then being made and the denominator of which is
the aggregate Purchase Price of all Items of Leased tguipment then
subject to the Lease (including the Purchase Price of such Item of
Leased Equipment for which settlement is then being made), times
(B) the unpaid principal amount of Notes immediately prior to the
prepayment provided for in this Section 4.2(¢c) (after giving effect
to all payments of installments of principal made or to be made on
the date of prepayment provided for in this Section 4.2(c)).

'4.3. Multiple Notes. If more than one Note is out-
standing at the time any such application is made, such application
shall be made on all outstanding Notes ratably in accordance with
the aggregate principal amount remaining unpaid thereon.

4.4. Default. If an Event of Default referred to in
Section 5.1 hereof has occurred and is continuing, all amounts
received by the Secured Party pursuant ¢to Division II of the
granting clauses hereof shall be applied in the manner provided for
in Section 5 in respect of proceeds and avails of the Collateral.
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SECTION 5. DEFAULTS AND OTHER PROVISIONS:

e e e

5S.1. The term "Event of Default" for the purpose hereof
shall mean any one or more of the following: -

(a) Default for a period of 10 days in the payment
of any installment of the principal of, or interest on, the Notes
when and as the same shall become due and payable, at a date fixed
for prepayment, or by acceleration or otherwise; or

(b) The 1levy or imposition upon the Leased
Equipment, or any part of the leased Equipment, ¢f any Lien (other
than a Permitted Encumbrance or the interest of the Secured Party
hereunder) which (i) arises by, through, or under the Debtor, other
than Liens which the Lessee is obligated to discharge under the
Lease, (ii) is prior to or on a parity with the security interest
granted hereunder, and (iii) is not discharged or subordinated
within forty-five (45) days; or :

- (¢) Default in the due observance or performance by
the Debtor of any other covenant or condition required to be
performed or observed by the Debtor by the terms of the Notes, the
Participation Agreement or this Security Agreement and such default
shall continuve for forty-five (45) days after written notice
thereof to the Debtor by the Secured Party; or

(d) An Event of Default, as that term is used in
Section 18 of the Lease, shall have occurred and be continuing and
shall have been declared by written notice to the Lessee; or

(e) Any material representation or warranty made
by the Debtor in writing herein or in any statement or certificate
furnished by the Debtor to the Secured Party pursuant to any
provision of this Security Agreement or in connection with the
purchase of the Notes proves untrue in any material respect as of
the date of the issuance or making thereof.

5.2. Subject to the provisions of Section 6 herecf and
the then existing rights, if any, of the Lessee under the Lease,
when any such Event of Default has happened and is continuing, the
Secured Party shall have the rights, options and remedies of a
secured party and the Debtor shall have the duties of a debtor
under the Uniform Commercial Code of Utah (regardless of whether
such Code or law similar thereto has been enacted in the
jurisdiction wherein the rights or remedies are asserted), and
without limiting the foregoing the Secured Party may exercise any
one or more or all, and in any order, of the remedies hereinafter
set forth, it being expressly understood that no remedy herein
conferred is intended to be exclusive of any other remedy or
remedies; but each and every remedy shall be cumulative and shall
be in addition to every other remedy given herein or now oOr
hereafter existing at law or in equity or by statute:

-8-



“~—
" “N—"

(a) The Secured Party may, by notice in writing to
the Debtor, declare the entire unpaid balance of the Notes to be
immediately due and payable; and thereupon all such unpaid balance,
together with all accrued interest thereon, shall be and become
immediately due and payable;

(b) Subject always to the then existing rights, if
any, of the Lessee under the lLease, the Secured Party personally or
by agents or attorneys shall have the right (subject to compliance
with any applicable mandatory legal regquirements) to take immediate
possession of the Collateral, or any portion thereof, and for that
purpose may pursue the same wherever it may be found, and may enter
any of the premises of the Debtor or the Lessee with or without
notice, demand, process of law or legal procedure, and search for,
take possession of, remove, keep and store the same, or use and
operate or lcase the same until sold;

" (c) Subject always to the then existing rights, if
any, of the Lessee under the Lease, the Secured Party may, if at the
time such action may be lawful and always subject to compliance
with any mandatory legal requirements, either with or without
taking possession and either before or after taking possession, and
without instituting any legal proceedings whatsoever, and having
first given notice of such sale by registered mail to the Debtor
once at least ten days prior to the date of such sale, and any other
notice which may be required by law, sell and dispose of the
Collateral, or any part thereof, at public auction to the highest
bidder, in one lot as an entirety or in separate lots, and either
for cash or on credit and on such terms as the Secured Party may
determine, and at any place’ (whether or not it be the location of
the Collateral or any part thereof) designated in the notice above
referred to. Any such sale or sales may be adjourned from time to
time by announcement at the time and place appointed for such sale
or sales, or for any such adjourned sale or sales, without further
published notice, and the Secured Party or the holders of the
Notes, or of any interest therein, may bid and become the purchaser
at any such sale; .

(d) Subject always to the then existing rights, if
any, of the Lessee under the Lease, the Secured Party may proceed
to protect and enforce this Security Agreement and the Notes by
suit or suits or proceedings in equity, at law or in bankruptcy,
and whether for the specific performance of any covenant or
agreement herein contained or in execution or aid of any power
herein granted, or for foreclosure hereunder, or for the appoint-
ment of a receiver or receivers for the Collateral or any part
thereof, or for the recovery of judgment for the Indebtedness
Hereby Secured subject to the provisions of Section 7 hereof, or
for the enforcement of any other proper legal or equitable remedy
available under applicable law; and



‘ (e) Subject always to the then existing rights, if
any, of the Lessee under the lLease, the Secured Party may proceed
to exercise all rights, privileges and remedies of the Lessor under
the Lease, and may exercise all such rights and remedies either in
the name of the Secured Party or in the name of the Debtor for the
use and benefit of the Secured Party.

5.3. In case of any sale of the Collateral, or of any
. part thereof, pursuant to any judgment or decree of any court or
otherwise in connection with the enforcement of any of the terms of
this Security Agreement, the principal of the Notes if not
‘previously due, and the interest accrued thereon, shall at once
become and be immediately due and payable; also, in case of any
such sale, the purchaser or purchasers for the purpose of making
settlement for or payment of the purchase price shall be entitled
to turn in and use the Notes and any claims for interest matured and
unpaid thereon, in order that there may be credited as paid on the
purchase price the sum apportionable and applicable to the Notes
including principal and interest thereof out of the net proceeds of
such sale after allowing for the proportion of the total purchase
price required to be paid in actual cash.

5.4. The Debtor covenants that it will not at any time
insist upon or plead, or in any manner whatever claim or take any
benefit or advantage of, any stay or extension law now or at any
time hereafter in force, nor claim, take, nor insist upon any
benefit or advantage of or from any law now or hereafter in force
providing for the valuation or appraisement of the Collateral or
any part thereof, prior to any sale or sales thereof to be made
pursuant to any provision herein contained, or to the decree,
judgment or order of any court of competent jurisdiction; nor,
after such sale or sales, claim or exercise any right under any
statute now or hereafter made or enacted by any state or otherwise
to redeem the property so sold or any part thereof, and hereby
expressly waives for itself and on behalf of each and every person,
except decree or judgment creditors of the Debtor acquiring any
interest in or title to this Security Agreement, all benefit and
advantage of any such law or laws, and covenants that it will not
invoke or utilize any ‘such law or laws or otherwise hinder, delay
or impede the execution of any power herein granted and delegated
to the Secured Party, but will suffer and permit the execution of
every such power as though no such law or laws had been made or
enacted.

- Any sale, whether under any power of sale hereby given or
by virtue of judicial proceedings, shall operate to divest all
right, title, interest, claim and demand whatsoever, either at law
or in equity, of the Debtor in and to the property sold and shall be
a perpetual bar, both at law and in equity, against the Debtor, its
successors and assigns, and against any and all persons claiming
the property sold or any part thereof under, by or through the
Debtor, its successors or assigns (subject, however, to the then
existing rights, if any, of the Lessee under the Lease).



5.5. The purchase money proceeds and/or avails of any
sale of the Collateral, or any part thereof, and the proceeds and
the avails of any remedy hereunder shall be paid to and applied as
follows:

-{(a) To the payment of costs and expenses of
foreclosure or suit, if any, and of such sale, and of all proper
expenses (including attorneys' fees and legal expenses), liability
and advances incurred or made hereunder by the Secured Party, or
the holders of the Notes, and of all taxes, assessments or liens
superior to the 1lien of these presents, except any taxes,
assessments or other superior liens subject to which said sale may
have been made;

(b) To the payment to the holders of the Notes of
the amount then owing or unpaid on the Notes for the principal and
interest; and in case any such proceeds shall be insufficient to
pay the whole amount so due upon the Notes then to the payment of
the principal and interest then owing and unpaid on the Notes (anc
in each case, with application on each Note to be first to interest
and then to principal), without preference or priority of any
installment of interest or principal over any other installment of
interest or principal, ratably in proportion to the aggregate of
such principal and accrued and unpaid interest; and

(¢) To the payment of the surplus, if any, to the
Debtor, its successors and assigns, or to whomsoever may be
lawfully entitled to receive the same.

5.6. 1In case the Secured Party shall have proceeded to
enforce any right under this Security Agreement by foreclosure,
sale, entry or otherwise, and such proceedings shall have been
discontinued or abandoned for any reason or shall have been
determined adversely, then and in every such case the Debtor, the
Secured Party and the holders of the Notes shall be restored to
their former positions and rights hereunder with respect to the
property subject to the security interest granted by this Security
Agreenment.

5.7. No delay or omission of the Secured Party or of any
holder of the Notes to exercise any right or power arising from any
default on the part of the Debtor shall exhaust or impair any such
.gight or power or prevent its exercise during the continuance of
such default. No waiver by the Secured Party or any holder of the
Notes of any such default, whether such waiver be full or partial,
shall extend to or be taken to affect any subsequent default, or to
impair the rights resulting therefrom, except as may be otherwise
provided herein. Nor shall the giving, taking or enforcement of
any other or additional security, collateral or guaranty for the
payment of the Indebtedness Bereby Secured under this Security
Agreement operate to prejudice, waive or affect the security of
this Security Agreement or any rights, powers or remedies



hereunder, nor shall the Secured Party or the holder of any of the
indebtedness Bereby Secured be reguired to first look to, enforce
or exhaust such other or additional security, collateral or
guarantees.

5.8. The Secured Party may not sell any of the
Collateral subject to the Lessee's rights under the Lease if the
Event of Default which permits the Secured Party to sell such
Collateral results from the Lessee's default under the Lease.

SECTION 6. CERTAIN RIGHTS OF THE DEBTOR:

6.1. Right to Cure. Secured Party shall give the Debtor
prompt written notice of any Default or Event of Default of which
the Secured Party has knowledge and shall give the Debtor not less
than ten days' przor telephone and written notice of the date (the
*Enforcement Date") on which the Secured Party will exercise any
remedy or remedies pursuant to Section 5.2 hereof. If a Default or
Event of Default shall have occurred and be continuing, the Debtor
shall have the following cure rights hereunder:

(a) 1In the event that as a result of the occurrence
of a Default or an Event of Default in respect of the payment of
Basic Rent or Casualty Value under the Lease, there shall be
insufficient funds to pay any payment of principal and interest on
any Note on the day it becomes due and payable (unless there shall
have occurred and be continuing a Default or an Event of Default of
the character referred to in subparagraphs (¢) through (e) of
Section 18 of the Lease), the Debtor may, but shall not be
obligated to, pay to the Secured Party, on behalf of the Debtor,
prior to the Enforcement Date, an amount equal to any principal and
interest (including interest, if any, on overdue payments of
principal and interest) then due and payable on the Notes, and such
payment by the Debtor or other action shall be deemed to cure any
Default or Event of Default which would otherwise have arisen on
account of the non-payment by the Lessee of such Basic Rent under
the Lease; provided, however, that the Debtor may in no event’
exercise such right on more than two consecutive Basic Rent Dates
or exercise such right more than a total of six times throughout
the term of the Lease,

(b) Upon the occurrence of a Default or an Event of
Default of the character referred to in subparagraph (b) of Section
18 of the Lease, the Debtor may (unless there shall have occurred
or be continuing a Default or Event of Default of the character
referred to in subparagraphs (c) through (e) of Section 18 of the
Lease), but shall not be obligated to, remedy such Default or Event
of Default prior to the Enforcement Date.
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Except a&s hereinafter in this Section 6 provided, by
exercising the right to remedy any such Default or Event of Default
the Debtor shall not obtain any lien, charge or encumbrance of any
kind on any of the Leased Equipment or any Basic Rent or other
amounts payable under the Lease for or on account of costs or
expenses incurred in connection with the exercise of such right nor
shall any claims of the Debtor against the Lessee or any other
party for the repayment of such costs or expenses impair the prior
right and security interest of the Secured Party in and to the
Collateral. ' '

If the Debtor elects pursuant to subparagraph (a) of this
Section 6 to pay the amount of principal and interest then due and
payable on the Notes, the Debtor shall be subrogated to the rights
of the Secured Party and the holders of the Notes in respect of the
Basic Rent which was overdue at the time of such payment and
interest payable by the Lessee on account of its being overdue, and
therefore, if no other Default or Event of Default shall have
occurred and be continuing and if all principal and interest
payments due on the Notes have been paid at the time of receipt by
the Secured Party of such Basic Rent; the Debtor shall be entitled
to receive such Basic Rent and such interest upon receipt thereof
by the Secured Party; provided that the Debtor shall not be
entitled to seek to recover any such payment(or any payment in lieu
thereof) except pursuant to the foregoing right of subrogation.

6.2. Option to Prepay Notes. Whether or not the Debtor
shall then have the right to cure an Event of Default under the
Lease pursuant to Section €.1 above, upon the occurrence of an
Event of Default under the Lease and while the same is continuing,
the Debtor may at its option prepay the Notes, without premium or
penalty, by payment of the entire unpaid principal amount thereof
together with accrued interest thereon to the date of prepayment.

If the Debtor shall elect to prepay the Notes pursuant to
this Section 6.2, the Debtor shall give written notice of such
prepayment not less than 60 days prior to the date fixed for the
prepayment to Secured Party in the manner provided in Section 8.3
hereof, specifying the prepayment date and the amount to be
prepaid. Upon notice of prepayment, the Debtor shall be obligated
to prepay the Notes on the date specified in the manner set forth in
the Notes for payment of principal and interest.

SECTION 7. LIMITATIONS OF LIABILITY:

Except as otherwise provided in Section 2.2 hereof,
anything in this Security Agreement to the contrary notwith-
standing, neither the Secured Party nor the holder of any Note nor
the successors or assigns of any of said persons, shall have any
claims, remedy or right to_ proceed against the Debtor in its
individual corporate capacity or any incorporator or any past,
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present or future subscriber to the capital stock of, or
stockholder, officer or director of the Debtor for the payment of
any deficiency or any other sum owing on account of the
indebtedness evidenced by the Notes or for the payment of any
liability resulting from the breach of any representation,
agreement or warranty of any nature whatsoever in this Security
Agreement, from any source other than the Collateral, including the
sums due and to become due under the Lease; and the Secured Party by
the execution of this Security Agreement and the holders of the
Notes by acceptance thereocf, waive and release any personal
liability of the Debtor in its individual corporate capacity and
any incorporator or any past, present or future subscriber to the
capital stock of, or stockholder, officer or director of the Debtor
for and on account of such indebtedness or such liability, and the
Secured Party and the holders of the Notes agree to look solely to
the Collateral, including the sums due and to become due under the
Lease, for the payment of said indebtedness or the satisfaction of
such liability; provided, however, nothing herein contained shall
limit, restrict or impair the rights of the holders of the Notes to
accelerate the maturity of the Notes upon a default under this
Security Agreement, to bring suit and obtain a judgment against the
Debtor on the Notes or to exercise all rights and remedies provided
under this Security Agreement or otherwise realize upon the
Collateral. - _

SECTION 8. MISCELLANEOUS:

8.1. Whenever any of the partles hereto is referred to,
such reference shall be deemed to include the successors and
assigns of such party; and all the covenants, promises and
agreements contained in this Security Agreement by or on behalf of
the Debtor or the Secured Party shall bind and inure to the benefit
of the respective successors and assigns of such parties whether so
expressed or not.

8.2. The unenforceability or invalidity of any provision _
or provisions of this Security Agreement shall not render any other
provision or provisions herein contained unenforceable or invalid.

8.3. All communications provided for herein shall be in
writing and shall be deemed to have been given (unless otherwise
required by the specific provision hereof in respect of any matter)
when delivered personally or on the fourth business day after
deposit in the United States mail, registered or certified, postage
prepaid, addressed as follows:
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If to the Debtor:

FIRST SECURITY LEASING COMPANY
79 South Main Street

Salt Lake City, Dtah 84111
Attention: President

If to Secured Party:

FIRST SECURITY BANK OF IDAEO, N.A.
119 North Ninth Street

Boise, Idaho 83707

Attention:

or to any such party at such other address as such party may
designate by notice duly given in accordance with this Section to
the other parties.

8.4. The Secured Party shall release this Security
Agreement and the security interest herein provided for by proper
instrument or instruments upon presentation of satisfactory
evidence that all Indebtedness Secured Hereby bhas been fully paid
or discharged.

8.5. This Security Agreement may be executed, acknow=-
ledged and delivered in any number of counterparts, each of such’
counterparts constxtuting an original but all together only one
Security Agreement.

IN WITNESS WHEREOF, the Debtor and the Secured Party have
caused this instrument to be executed by their duly authorized
officers, all as of the day and year first above written.

FIRST SECURITY LEASING COMPANY
(*Debtor"™)

_ _— By

e .t . ——— e

Its

FIRST SECURITY BANK OF IDAEO, N.A.
("Secured Party")

e e By, -

Its




Annex A TO SECURITY AGREEMENT

Equipmenﬁ

7 General Motors EMD Model GP39-2, 2,300 Borsepower,
four .axle diesel-electric locomotives in accordance
with General Motors Locomotive Specification 8075,
as modified. '



Exhibit A to Security Agreement
FIRST SECURITY LEZASING COMPANY

13-1/8% SECURED ROTE

TEIS NOTE BAS NOT BEEN REGISTERED PURSUANT TO THE SECURITIES
ACT OF 1933, AS AMENDED, OR THE SECURITIES LAW OF ANY STATE,
AND MAY BE OFFERED OR SOLD ONLY IF SO REGISTERED OR IF AN
* EXEMPTION FROM SUCHE REGISTRATION IS AVAILABLE.

—— . Em— = - Se ama o

No. Dated

e ce e - w oo A t——

: FPOR VALUE RECEIVED, the undersigned, First Security
Leasing Company (the "Debtor"), promises to pay ,to the order of
First Security Bank of 1Idaho, N.A. or :egiste*ed assigns, the
principal sum of Dollars

(s ) together with interest from the date hereof at the

rate of 13-1/8% per annum (computed on the basis of a 360-day year
of twelve consecutive 30-day months) in installments as follows:

1981 (i) an installment of interest only on January 15,
981;

(i) twenty-nine semi-annual installments,
including both principal and interest, each in the amount of
$ , on July 15, 1981 and on each January 15 and July 15
thereafter to and including July 15, 1995; and

. (iii) a final installment oh January 15, 1996 in an
.amount equal to the entire principal and interest remaining unpaid.
as of said date.

The Debtor further promises to pay interest at the rate
of 14-5/8% per annum on each overdue installment of principal and
(to the extent legally enforceable) upon each overdue installment
of interest in each case from and after the maturity of each such
installment thereof until paid. . :

‘All payments of principal of and interest on this Note
shall be made at First Security Bank of Idaho, N.A. in coin or .
currency of the United States of America which at the time of.. .
payment shall be legal tender for the payment of public and private.
debts. . o

Page 1/Disc 284/D.3/09:02:80/1ip
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This Note is one of the Debtor's 13-1/8% Secured Notes
(herein together with certain other notes of the Debtor called the
*Notes") which are issued under and equally and ratably secured by
that certain Participation Agreement dated as of September 15, 1980
among Kennecott Corporation, the Debtor and First Security Bank of
Idaho (the “Secured Party”™) and that certain Security Agreement
dated as of September 15, 1980 (the ®"Security Agreement®”) between
the Debtor and the Secured Party. The Notes are limited to
$3,340,400 in aggregate principal amount. Reference is made to the
Security Agreement and all supplements and amendments thereto
executed pursuant to the Security Agreement for a description of
the collateral, the nature and extent of the security and rights
and obligations of the Secured Party, the holder or holders of the
Notes and of the Debtor in respect thereof.

This Note and said other Notes may be declared due priocr
to their expressed maturity date and certain prepayments (which are
required to be applied ratably on all outstanding Notes of the same
series) are required to be made thereon, all in the events, on the
terms and in the manner provided for in the Security Agreement.

The terms and provisions of the Security Agreement and
the rights and obligations of the Debtor and the rights of the
holders of the Notes may be changed and modified to the extent
permitted by and as provided in the Security Agreement.

The Notes are issuable as registered notes. The Debtor
and the Secured Party may deem and treat the person in whose name
this Note is registered as the absolute owner hereof (whether or
not this Note' shall be overdue) for the purpose of receiving
payment and for all other purposes, and neither the Trustee nor the
Secured Party shall be affected by any notice to the contrary.

Anything in this Note to the contrary notwithstanding,
neither the Secured Party nor any holder hereocf, nor their
respective successors or assigns shall have ary claim, remedy oOr
right to proceed against the Debtor in its individual corporate
capacity or any incorporator or any past, present or future
subscriber to the capital stock of, or stockholder, officer, or
director of the Debtor for the payment of any deficiency or any
other sum owing on account of the Indebtedness evidenced by this
Note or for the payment of any liability resulting from the breach
of any representation, agreement or warranty of any nature
whatsoever, from any source other than the collateral under the
Security Agreement (the "Collateral®); and the Secured Party and
the holder of this Note by its acceptance hereof waive and release
any personal liability of the Debtor in its individual corporate
capacity, and any incorporator or any past, present or future
subscriber to the capital stock of, or stockholder, officer or
director of the Debtor for and on account of such indebtedness or
such liability, and the Secured Party and the holder of this Note
agree to look solely to the Collateral for the payment of said -
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indebtedness or  the satisfaction of such 1liability; provided,
however, nothing herein contained shall limit, restrict or impair
the rights of the Secured Party to accelerate the maturity of this
Note cpon a default thereunder, to bring suit and obtain a judgment
against the Debtor of this Note or to exercise all rights and
remedies provided under the Security Agreement Or otherwise realize
upon the Collateral; provided, further, that nothing in this
paragraph shall be construed to limit in scope or substance those
representations and warranties of the Debtor in its individual
capacity set forth in the Participation Agreement or the Security
Agreement. - -

FIRST SECURITY LEZASING COMPANY

ot

i 4
Title *
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AFFIDAVIT

This will certify that I have compared the attached copy
of the Locomotive Sublease Agreement, dated as of January 15,
1987 by and between Kennecott Corporation, and BC Rail Ltd.,
plus the attached exhibits thereto, with the original document
and attached exhibits, and I have found the copy of the Loco-
motive Sublease Agreement and the attached exhibits thereto
to be complete and identical in all respects to the original

documents.
this fifth day of May, 1987.

Sl VY hass

JOHN K. MASER III

Dated at Washington, D.C.

District of Columbia, ss:

On this 5th day of May, 1987,
before me, personally appeared John
K. Maser III, to me known to be the
person described in and who executed
the foregoing instrument and he
acknowledged that he executed the
sameﬁas his free act and deed.
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My Commission expires:
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